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The purpose of this memorandum is to determine how the affected atolls and the
RMI government, collectively or individually, can use issues raised in the U.S. Claims
Court litigation from the 1980s in the upcoming changed circumstances effort.

1. Degcriptign'Qf Cases

During the 1980s, fourteen lawsuits were filed in the U.S. Claims Court by
Marshall Islanders seeking compensation from the U.S. nuclear testing program. The
cases involved three different groups of Marshall Islanders: the people of Bikini (Tomaki
Juda, et al. v. United States, Docket No. 172-81L), the people of Enewetak Atoll
(Johannes Peter, et al. v. United States, Docket No. 461-82L), and the peoples of other
Northern Marshall atolls and islands directly downwind from the test sites (twelve cases




consolidated for pre-trial preparations under the lead case Limojwa Nitol, et al. v. United
States, Docket No. 453-81L).

The three cases were suspended for more than a year “in order to avoid
interference with the [Micronesian political status] negotiations, and to permit the parties
to explore diplomatic resolution of the claims.” Juda v. United States, 6 Cl. Ct. 441, 445
(CL Ct. 1984). The Claims Court terminated these suspensions in 1983, rejecting the
U.S. government’s position and noting that the “impact on foreign policy [of permitting
these cases to proceed] is not clear, and at best is very indirect.” As Judge Kenneth
Harkins noted at the April 13, 1983 oral argument, these claims were “money claims
which are the grist of the judicial mills, particularly the function of this court.”

Judge Harkins denied U.S. government motions to dismiss in all three cases. In
the Juda (Bikini) case, he held that the people of Bikini had stated valid claims under the
Court’s jurisdictional law (the Tucker Act), 28 U.S.C. § 1491(a)(1), both for takings in
violation of the Fifth Amendment and for breach of an implied-in-fact contract that
created fiduciary obligations running from the U.S. government to the people of Bikini.
The Court also held that the Bikinians’ claims were not barred by the sovereign immunity
of the United States or by the statute of limitations. Juda v. United States, 6 Cl. Ct. 441
(1984).

In the Peter (Enewetak) case, Judge Harkins held that the complaint stated a claim
under the Tucker Act for the breach of implied-in-fact contract, but that the statute of
limitations barred the taking claims of the Enewetak people. Peter v. United States, 6 CI.
Ct. 768 (1984). In the Nitol cases, the Court ruled that the complaints stated claims for
unlawful takings under the Tucker Act. Nitol v. United States, 7 Cl. Ct. 405 (1985).

After the Compact of Free Association went into effect, the United States filed
new motions to dismiss on the grounds that the claims were non-justiciable because they
involved political questions and that Articles X and XII of the Compact Section 177
Agreement divested the Claims Court of jurisdiction over these claims. On November
10, 1987, the Claims Court dismissed the Juda (Bikini) case on the ground that Article
XII of the 177 Agreement necessarily amends the Tucker Act, thus withdrawing the U.S.
government’s consent to be sued for plaintiffs’ claims arising out of the U.S. nuclear
testing program. Juda v. United States, 13 Cl. Ct. 667 (1987). Similar orders were filed

in the Peter (Enewetak) case (18 Cl. Ct. 691 (1987)) and the Nitol cases (13 Cl. Ct. 690
(1987)).

Appeal of the 1987 Claims Court decisions were brought by the Peter and Nitol
plaintiffs. See People of Enewetak, Rongelap, and other Marshall Islands Atolls v.
United States, 864 F. 2d 134 (Fed. Cir. 1988). The people of Bikini also appealed their
Claims Court decision, but during the pendency of the appeal in the Federal Circuit, they
voluntarily dismissed the Juda case as part of a $90 million settlement with the United
States.



2. Political Status Negotiations

As negotiations regarding the future political relationship between Micronesia and
the United States progressed, the Trust Territory fragmented politically into four separate

entities: the Northern Mariana Islands, Palau, the Marshall Islands, and the Federated
States of Micronesia.

The Northern Mariana Islands attained commonwealth status in 1976, and the
remaining three entities separately negotiated new political relationships with the United
States. All three initialed Compacts of Free Association in October and November 1980,
before the Claims Court cases were filed. At that time, the terms of Section 177 of the

Compact had been negotiated, but not the separate Section 177 Agreement referred to in
Section 177(b) of the Compact.

The Marshall Islands did not achieve free association for another five years, well
aftter the cases were filed. The Reagan Administration delayed negotiations for nearly
year as it conducted a comprehensive policy review from 1981 — 1982 (see page 1,
above), and the negotiation of the Section 177 Agreement consumed additional time. The
final version of the Compact with the Marshall Islands was signed on June 25, 1983, and
Marshallese voters approved it in a plebiscite that September. President Reagan
submitted the Compact and its subsidiary agreements first to the 98% Congress on March
30, 1984, and again to the 99" Congress after the 98" Congress failed to act. After
making extensive modifications, the House and Senate approved the final version in
December 1985, and President Reagan signed it into law on January 14, 1986 as the
Compact of Free Association Act, Public Law No. 99-239, By proclamation dated
November 3, 1986, the President declared the Compact to be in effect.

3. Section 177 Agreement

Article X, Section 1 of the Section 177 Agreement, entitled “Espousal,” was
designed to extinguish the Claims Court cases by providing that the 177 Agreement

constitutes the full settlement of all claims, past,
present and future, of the Government, citizens and
nationals of the Marshall Islands which are based
upon, arise out of, or are in any way related to the
Nuclear Testing Program, . . . including any of those
claims which may be pending . . . in any court. . . of
the United States . . . .

Article XII of the Agreement goes on to state:
All claims described in Articles X and XII of this

Agreement shall be terminated. No court of the
United States shall have jurisdiction to entertain such



claims, and any such claims pending in the courts of
the United States shall be dismissed.

In the event that these two Articles proved ineffective to terminate the Claims
Court cases, Article XI of the Agreement provides that the Marshall Islands shall

indemnify and hold harmless the United States for any liability it may incur on Article X
claims, up to $150 million.

4. Language Added Under Compact Of Free Association Act

Although the Compact of Free Association Act incorporates the Section 177
Agreement by reference, the language of the statute and its legislative history seemed to
modify the effect of these provisions. Section 103 (2)(1) of the Act reiterates the
“intention” to achieve a “full and final settlement of all claims,” while Section 103(g)(2)
conditioned the jurisdictional withdrawal in Article XII on the validity of Article X. This

subsection states that it is the “explicit understanding and intent of Congress™ that Article
XII:

. is “enacted solely and exclusively to accomplish the objective of
Article X;”

. is “only . . . a clarification of the effect of Article X;” and

. is “not to be construed or implemented separately from Article X.”

Plaintiffs in the Claims Court argued that this language showed that Congress’
approval of the Section 177 Agreement was qualified. If, as Congress thought possible,
the espousal provision would be found invalid under international law, the courts would
continue to have jurisdiction over plaintiffs’ claim, and the United States would be
indemnified under Article XI for any judgment against it, up to $150 million.

The legislative history confirmed this intention. Representative John Seiberling
(D — OH), Chairman of the responsible subcommittee and floor manager of the bill, stated
in reporting the bill that Section 103(g)(2) was

intended to make it clear that court-stripping provisions
of Article XII of the Section 177 Agreement have no
independent force or effect and their sole Junction is to
implement the provisions of Article X. Thus, if Article X
is invalid, claims covered by the espousal provisions
will remain justiciable in U.S. courts, regardless of
Article XII.

131 Cong. Rec. H11829 (Dec. 11, 1985). (Emphasis added.)



Nevertheless, the Claims Court construed Article XII to preclude all judicial
consideration of the plaintiffs’ claims regardless of the validity of the espousal. The
Supreme Court has held that only ““clear and convincing’ evidence of congressional
intent” will permit the interpretation of a jurisdictional statute so as to eliminate any
possibility of judicial review of constitutional claims. Johnson v. Robis n, 415 U.S. 361,
373-374 (1974) (quoting Abbott Laboratories v, ardner, 387 U.S. 136, 141 (1967)).
However, the Claims Court denied jurisdiction although both the Compact Act and the
legislative history seemed to provide “clear and convincing” evidence that Congress
intended not to bar judicial consideration of plaintiffs’ claims if the espousal were invalid.

See Juda v. United States, 13 CI. Ct. at 683-685.
5. Preclusion Of Judicial Review

In attacking the Section 177 Agreement, plaintiffs in the Claims Court cases
argued that its provisions would be unconstitutional by foreclosing all judicial
consideration of plaintiffs’ taking claims without providing an alternative remedy.
Plaintiffs argued that their Fifth Amendment claims merited special protection even in
relation to other Constitutional claims, because the Fifth Amendment guarantees both a
right to just compensation and a remedy to obtain it. First English Evangelical Lutheran
Church v. County of Los Angeles, 482 U.S. 304, 315-316 and n. 9 (1987).

Plaintiffs also argued that Congress could not accomplish the same result —
extinguishing their claims — indirectly by withdrawing jurisdiction or consent to sue.
Both the courts and Constitutional scholars agree that Congress cannot exercise its
jurisdiction so as to deprive any person of his Constitutional rights. See, e.g., United
States v. Klein, 80 U.S. (13 Wall.) 128 (1871); Battaglia v. General Motors Corp., 169 F.
2d 254 (2™ Cir.), cert. denied, 355 U.S. 887. See also unther, “Congressional Power to
Curtail Federal Court Jurisdiction: An Opinionated Guide to the Ongoing Debate,” 36
Stan. L. Rev. 895,921 n.113 ( 1984): “At least this much can be said: All agree that

Congress cannot bar all remedies for enforcing federal Constitutional rights.” See also
Bartlett v. Bowen, 816 F. 2d 695 (D.C. Cir. 1987):

[A] statutory provision precluding all judicial review
of Constitutional issues removes from the courts an
essential judicial function under our implied
constitutional mandate of separation of powers, and
deprives an individual of an independent forum for
the adjudication of a claim of constitutional right.

We have little doubt that such a “limitation on the
jurisdiction of both state and federal courts to review
the constitutionality of federal legislation . . . would
be [an] unconstitutional” infringement of due process.

Id. at 703, guoting M. Redish, Federal Jurisdiction: Tensions in the Allocation of Judicial
Power 27 (1980) (emphasis in original).




Plaintiffs relied on United States v. Klein, supra, to argue that Congress cannot
use the withdrawal of jurisdiction as a means to an unconstitutional end. In that case,
plaintiff had recovered a judgment for the proceeds of cotton sequestered by Union forces
during the Civil War. A Congressional statute authorized a lawsuit in the Court of
Claims for the return of property to its owner on proof that he had not “given aide or
comfort” to the Confederacy, and the Supreme Court had earlier held that a presidential
pardon was sufficient to satisfy this requirement. However, while Klein’s appeal was
pending in the Supreme Court, Congress passed a law declaring that such a pardon could
not be admissible in the Court of Claims as evidence of loyalty and that, indeed, it was to
have the opposite effect.

~ The issue before the Supreme Court in Klein was thus identical to the issue in the
Claims Court cases: Can Congress pass a statute curtailing the jurisdiction of the Claims
Court to hear a case before it? The Court said no; it held that it would not give effect to a
jurisdictional statute that would require a court to rule in the government’s favorin a
pending claim because the statute at issue “prescribed a rule of decision in a case pending
before the courts, and did so in a manner that required the courts to decide a controversy
in the Government’s favor.” United States v. Sioux Nation of Indians, 448 U.S. 371, 404
(1980). As the court observed in Sioux Nation, “[O]f obvious importance to the Klein -
holding was the fact that Congress was attempting to decide the controversy at issue in
the Government’s own favor.” Id. at 405. There were thus two important features in the
Klein holding: “that Congress was mandating a result in favor of the federal government
in a particular pending case and that Congress was attempting to dictate the rule of

decision in the case.” National Juvenile Law Center. Inc. v. Regnery, 738 F. 2™ 455, 465
(D.C. Cir. 1984).

Klein also stands for another proposition: Congress cannot use limitations on
federal court jurisdiction to achieve a result that violates the Constitution. In other words,
jurisdictional statutes, like all other laws, are subject to Constitutional limitations, and
Congress may not enact jurisdictional curtailments that prevent the vindication of

Constitutional rights. See, e.g., Battaglia v. General Motors orp., supra, 169 F. 2d at
257:

[T]he exercise by Congress of its control over
jurisdiction is subject to compliance with at least the
requirements of the Fifth Amendment . . . . [Wihile
Congress has undoubted power to give, withhold, and
restrict the jurisdiction of courts other than the Supreme
Court, it must not so exercise that power asto ... take
private property without just compensation . . . .

The Claims Court distinguished Klein on the ground that it “did not involve a
complete withdrawal of the consent to sue,” 13 Cl. Ct. at 667, and that the Section 177
Agreement substituted an alternative means of providing compensation:




[I]n none of these cases has Congress abolished
plaintiffs’ claims. The Compact recognizes the United
States obligations to compensate for damages from the
nuclear testing program and the Section 177 Agreement
establishes an alternative tribunal to provide such
compensation.

Id. at 688.

6. Alternative Means Of Obtaining Compensation

At the time the United States and Marshallese negotiators were working out the
Section 177 Agreement, the Supreme Court decided Dames & Moore v. Regan, 453 U.S.
654 (1981), a case arising out of the Iran hostage situation in 1979 — 1980. As part of the
settlement leading to the release of the U.S. hostages held in Iran, the United States
agreed to terminate all cases pending against Iran in U.S. courts and to have them
resolved in an alternative forum, the United States — Iran Claims Tribunal.

The Supreme Court has long held that when property is taken for public use,
“there must be at the time of taking ‘reasonable, certain and adequate provision for
obtaining compensation.”” Blanchette v. Connecticut General Insurance . 419 U.S.
102, 124-125 (1974), quoting Cherokee Nation v. Southern Kansas Railroad, 135 U.S.
641, 659 (1890). (Emphasis added.) Plaintiff in Dames & Moore argued that the U.S. —
Iran Claims Tribunal could not provide “reasonable, certain and adequate provision for
obtaining compensation,” because some claims might not be adjudicated by the Tribunal
and others might not be paid in full. The Supreme Court, however, upheld the settlement
agreement, but noted that the plaintiff could always bring a taking claim under the Tucker
Act “to the extent [plaintiff] believes it has suffered an unconstitutional taking by the
suspension of the claims.” 453 U.S. at 689-690.

Justice Powell’s concurring opinion drove this point home. “The [majority]
opinion makes clear that some claims may not be adjudicated by the [U.S. — Iran] Claims
Tribunal, and that others may not be paid in full,” he wrote. 453 U.S. at 654. The
conclusion of his short concurring opinion underscores the validity of our position:

The Court holds that parties whose valid claims are not
adjudicated or not fully paid may bring a “taking” claim
against the United States in the Court of Claims, the
jurisdiction of which this Court acknowledges. The
Government must pay just compensation when it
furthers the Nation’s foreign policy goals by using as
“bargaining chips” claims lawfully held by a relatively
few persons and subject to the jurisdiction of our courts.
The extraordinary powers of the President and Congress



upon which our decision rests cannot, in the
circumstances of this case, displace the Just
Compensation Clause of the Constitution.

Dames & Moore demonstrates that Congress can withdraw jurisdiction and
establish an alternative means of providing just compensation, but the cases upholding
these procedures have always preserved the right of judicial review in the Claims Court to
challenge the adequacy of the alternative method. See, e.g., Ruckelshaus v. Monsanto
Co., 467 U.S. 986 (1984), in which a federal law compelled the surrender of proprietary
information in connection with the licensing of insecticides by the Environmental
Protection Agency. The law provided an arbitration scheme to compensate license
applicants for the loss of their property rights in the information. Monsanto argued that
this scheme would not provide adequate compensation, but the Supreme Court upheld the
procedure established by the statute because “the Tucker Act is available for a remedy for
any uncompensated taking Monsanto may have suffered as a result of the operation of the
challenged provisions of [the statute].” Id. at 1019.

A similar issue arose in Blanchette, supra, which was a challenge to the
constitutionality of the Regional Rail Reorganization Act. The Act provided for the
consolidation of seven railroads into the newly reorganized Conrail. In return, the
participating railroads would receive securities and government-backed obligations. Penn
Central challenged this scheme, arguing that the securities might not amount to adequate
compensation for.the properties it was obliged to convey to Conrail. The Supreme Court

agreed that such a shortfall might occur, but it pointed out that Penn Central could always
go to the Claims Court in such a case:

Congress fully expected that this consideration would
provide the minimum compensation required by the
Constitution; it wished to provide no more. If, however,
that hopeful expectation should not be fulfilled, and the
consideration exchanged for the rail properties should
prove to be less than the Constitutional minimum, the
Tucker Act will be available as the jurisdictional basis
for a suit in the Court of Claims to recover any
Constitutional shortfall.

419U.S. at 148. Only the availability of the Tucker Act remedy saved the
constitutionality of the scheme. '

With this constitutional background, the U.S. and Marshallese negotiators
provided both for the $150 million settlement and additional funding for the Nuclear

Claims Tribunal to hear claims that might argue that the $150 million settlement would
be insufficient.



In the Claims Court cases, no saving possibility existed of going back to the
Claims Court because Article XII removed all jurisdiction in U.S. courts, including the
Claims Court. As the Claims Court noted:

Article 12 of the Section 177 Agreement by necessary
implication amends the Tucker Act. The consent of the
United States to be sued in the Claims Court on
plaintiffs . . . claims . . . has been withdrawn.

13 Cl. Ct. at 690. The Court correctly observed that “the United States unquestionably
intended that the Section 177 Agreement would be a complete settlement of all claims
arising from the nuclear testing program.” Id. at 684. If, however, “that hopeful
expectation should not be fulfilled,” Blanchette, 419 U.S. at 148, the Tucker Act remedy

that saved the rail reorganization act and the Iran hostages settlement would not be
available.

It is important to note that the Supreme Court has held that, as noted above, when
property is taken for public use there must be “at the time of taking” a “reasonable,
certain and adequate” provision for obtaining compensation. Blanchette, supra. The
Claims Court specifically admitted that it could not determine whether the $150 million
settlement was adequate and therefore met these requirements:

The settlement procedure, as effectuated through the
Section 177 Agreement, provides a “reasonable” and
“certain” means for obtaining compensation. Whether
the settlement provides “adequate” compensation cannot
be determined at this time.

13 Cl. Ct. at 689. However, it went on to hold that it was unnecessary to make such a
determination until the alternative procedure — the Claims Tribunal method — had been

exhausted: “This alternative procedure for compensation cannot be challenged judicially
until it has run its course.” Id.

It is arguable that the Claims Court confused the adequacy of the $150 million
settlement with the ability of the Nuclear Claims Tribunal to ensure that just
compensation in the full constitutional sense will ultimately be paid to the plaintiffs. As
to this latter point, the Supreme Court has repeatedly stated that a claimant is entitled to
such a determination at the outset. For example, in Blanchette, supra, the Supreme Court
expressly stated that the availability of a Tucker Act remedy for a taking for which just
compensation may not be paid is ripe for judicial determination at the time of the taking,
prior to a “definitive” determination that [the taking] has reached unconstitutional
dimensions.” 419 U.S. at 123-124. As the Court noted, “failure to decide the availability
of the Tucker Act would raise the distinct possibility that those plaintiffs would suffer [a
taking] without adequate assurance that compensation will ever be provided.” Id. at 124.



In every case in which the Supreme Court has reviewed a compensation procedure
other than immediate recourse to a U.S. court, it has held that the adequacy of the
procedure as such is ripe for determination before the claimant can be forced to resort to
it. In Dames & Moore, Blanchette and Ruckelshaus, the court found the necessary
assurance because it construed the statute in question as preserving the possibility of

ultimate resort to the Tucker Act should the award under the alternative procedure prove
inadequate.

Indeed, the Marshallese plaintiffs argued in the 1980s that the total resources
available to the Nuclear Claims Tribunal would fall far short of the amount needed to
provide the “full monetary equivalent of the property taken,” as required by the Fifth
Amendment. United States v. Reynolds, 397 U.S. 14, 18 (1970). However, the Claims
Court was unwilling even to entertain proof that the total resources available to the

Claims Tribunal would fall short of the amount necessary to provide adequate
compensation.

The Federal Circuit reached a similar conclusion as the Claims Court:

Congress intended the alternative procedure to be
utilized, and we are unpersuaded that judicial
intervention is appropriate at this time on the mere
speculation that the alternative remedy may prove to be
inadequate.

People of Enewetak, 864 F. 2d at 136. (Empbhasis added.)

7. Conclusion

Both the 1987 Juda decision in the Claims Court and the 1988 Enewetak —
Rongelap decision in the Federal Circuit opened the door for all parties to argue that it is
appropriate at this time to examine the adequacy of the funds provided for the Nuclear
Claims Tribunal. The Tribunal will issue its ruling in the Bikini case within the next
month or so, and it is highly likely that the Bikini judgment, together with the Enewetak
decision and other pending cases, will result in a short fall of hundreds of millions of
dollars in the Tribunal, just as the plaintiffs predicted in the 1980s.

The gist of the court decisions in the 1980s was that the courts were unwilling to
determine the adequacy of the $150 million fund at that time. As the Claims Court in the
Juda case noted: “Whether the settlement provides ‘adequate’ compensation cannot now
be determined at this time.” 13 CL. Ct. at 689. The Federal Circuit used almost identical
language, refusing to speculate on the adequacy of the alternative remedy “at this time.”
864 F. 2d at 136. It went on to distinguish the Blanchette case and said that it did not
“read Blanchette to mandate such a determination in advance of the alternative provided.”
Id. Indeed, the Claims Court decision in Juda arguably invited a judicial re-examination,
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holding that the Claims Tribunal — Section 177 “procedure for compensation cannot be
challenged judicially until it has run its course.” 13 CL.Ct. at 689.

We do not need to challenge the constitutionality or “correctness” of these rulings.
The fact is that the Supreme Court has never expressly sustained the validity of an
alternative procedure for determining just compensation that does not include a provision
for ultimate judicial review. The United States argued in Blanchette that a Tucker Act
remedy was available in all cases in which, “whatever the probabilities, the parties and
this Court have no absolute assurance” that just compensation will be available within a
reasonable time. 419 U.S. at 123. In fact, the United States went so far as to argue that,
where a “theoretical possibility” exists that a taking may remain uncompensated, “an
injunction . . . might be appropriate unless, as we contend, a remedy for any otherwise
uncompensated taking will be available under the Tucker Act.” Id.

Our argument is much simpler: The courts recognized that the $150 million
settlement under the Section 177 Agreement was designed to provide a “reasonable,
certain and adequate” provision for obtaining compensation, but only time would tell if
the funds were adequate. The track record clearly shows that the settlement has not
provided “adequate” compensation, as provided by the Fifth Amendment. This opens the

door both to potential litigation as well as good faith negotiations with the Executive
Branch.

IMW;ji
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DECISIONS OF THE NUCLEAR CLAIMS TRIBUNAL

A Summary of Key Decisions of the Marshall Islands Nuclear Claims
Tribunal, the “Alternate Forum” to the U.S. Claims Court for
Providing Compensation in Settlement of Damages from the U.S.
Nuclear Testing Program in the Republic of the Marshall Islands
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A Summary of the Key Decisions of the Marshall Islands Nuclear Claims Tribunal, the “Alternate
Forum” to the U.S. Claims Court for Providing Compensation in Settlement of Damages from the
U.S. Nuclear Testing Program in the Republic of the Marshall Islands

Table of Contents
IDEEOQUCHON. oot 1
Establishment 0f the THDUDAL «....vo..vveceeeeeereeeersree s 2
Developing a Personal Injury Compensation Program..............ovvoeeoemmevooooo 3
Setting Levels of Compensation for Personal Injuries ..o, 5
Annual Review of the List of Compensable Conditions ................................. 7
Analysis of Personal Injury Awards as of August 15, 2000...........eoeeereereeeeoo 8
Status of Annual Pro-Rata Payment of Personal Injury Awards...........ooonnveree . 10
PrOPETtY DAMAZE CIAMIS ....vvoveor e eeveeenneseseoe oo seeeeeseee oo oo 11
Establishment of a Radiation Protection Standard ..........ooooovovooeeooooooo 11
Enewetak Property Damage CIIM.......c.coooouuvevveeee oo 12
Restoration and Radiological Cleanup at Enewetak.................oveemeemrroeoooo 12
L0585 Of USE OF EREWELAK -.cvvvvvrereeoeomeenenneeeneeeeese e 13
Hardship Suffered by the People of EREWEtak...........ooooovooeeoo 14
Summary of Enewetak AWArd AMOUNES......c.evevveeeveeoeeeeeese oo 14
Projected Payment SCEnarios ..............couueveeeeeesosseeeeeseeseeee oo 15
Attachment 1: Compensable Medical Conditions and Amounts of Compensation........... 16
INTRODUCTION

When the U.S. Claims Court (now the U.S. Court of Federal Claims) dismissed the cases brought by 14
separate Marshall Islands atolls? in November 1987, it noted that “in none of these cases has Congress
abolished plaintiffs’ claims. The Compact (of Free Association) recognizes the United States obligations
to compensate for damages from the nuclear testing program and the Section 177 Agreement establishes
an alternative tribunal to provide such compensation.” [13 CL Ct. at 688]

Section 177 of the Compact provides that “The Government of the United States accepts the
responsibility for compensation owing to the citizens of the Marshall Islands . . . for loss or damage to
property and person of the citizens of the Marshall Islands . . . resulting from the nuclear testing program

which the Government of the United States conducted in the Northern Marshall Islands between June 30,
1946, and August 18, 1958.”

1 The 14 complaints against the U.S., which the Claims Court consolidated for pretrial preparation, had been filed by the
people of Bikini; Enewetak; Maloelap; Ailinginae; Wotho; Rongerik; Ujae; Utirik; Rongelap; Taka, Bikar, Jemo,
Bokaak and Erikub; Mejit; Wotje; Lae; and Ailuk.

Decisions of the Marshall Islands Nuclear Claims Tribunal, Page 1



The Claims Court also acknowledged that “The settlement procedure, as effectuated through the Section
177 Agreement, provides a ‘reasonable’ and “certain’ means for obtaining compensation. Whether the
settlement provides ‘adequate’ compensation cannot be determined at this time.” [13 CL Ct. at 689]

The Federal Circuit Court reached a similar conclusion, stating that “Congress intended the alternative
procedure to be utilized, and we are unpersuaded that judicial intervention is appropriate at this time on
the mere speculation that the alternative remedy may prove to be inadequate.” [864 F. 2d at 136]

This paper summarizes some of the major decisions that have been reached by the Marshall Islands
Nuclear Claims Tribunal, “the alternate forum” referred to by the Claims Court and Federal Circuit Court
for providing compensation in settlement of damages from the U.S. nuclear testing program.

ESTABLISHMENT OF THE TRIBUNAL

Between 1946 and 1958, the United States detonated 67 nuclear weapons in what is now the Republic of
the Marshall Islands (RMI). Consequences of the Nuclear Testing Program (NTP) included the long-
term displacement of Marshallese from their homelands, severe radiological contamination that in the
absence of decontamination efforts precludes resettlement to this day, and a myriad of radiation-induced
health effects dominated by cancers.

The specifics of those consequences, however, were largely unknown to the Marshall Islands Nuclear
Claims Tribunal when it was established in 1988. There was no case file passed on from the Claims
Court to the Tribunal and virtually no evidence on which to make decisions regarding compensation. In
fact, that was the case because there had been no real effort to assess or specify the loss or damage
resulting from the NTP in the Marshall Islands either in the Claims Court or during the bilateral
government-to-government negotiations that resulted in the Section 177 Agreement. The extent to
which such loss or damage had been specifically acknowledged by the U.S. was limited to the four atolls
included in the Section 177 Agreement and to certain individuals from those four atolls to whom ex gratia
payments had been made as a result of specific cancers or other medical conditions that had been
diagnosed in them.

The Section 177 Agreement gave the Tribunal exclusive Jurisdiction “to render final determination upon
all claims past, present and future, of the Government, citizens and nationals of the Marshall Islands
which are based on, arise out of, or are in any way related to the Nuclear Testing Program.” [Article IV,
Section 1(a)] It provided a fund of $150 million that was intended to generate $270 million in proceeds
for disbursements over the 15-year period of the Compact of Free Association “as a means to address
past, present, and future consequences of the Nuclear Testing Program.” [Article I, Section 2] Of'that
amount, $45.75 million was specifically allocated for “payment of monetary awards made by the Claims
Tribunal.” [Article II, Section 6(c)]

However, the amount of the disbursements provided under the terms of Section 177 represented a
political settlement between the governments of the United States and the Marshall Islands and was in no

way a result of any effort to quantify the magnitude of the actual damages nor to assess those damages
monetarily.

The Tribunal was fully constituted in late 1988 and began the process of collecting claims and establishing
procedures for evaluating their validity. It sought information and expert advice about the testing
program and its effects from a wide variety of sources and considered various approaches toward
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determining causation for compensation purposes. As directed by the Section 177 Agreement, the
Tribunal referred “to the laws of the Marshall Islands, including traditional law, to international law and,
in the absence of domestic or international law, to the laws of the United States.” [Article IV, Section 3 -
Governing Law]

DEVELOPING A PERSONAL INJURY COMPENSATION PROGRAM

Early in its existence, the Tribunal considered an approach under which each personal injury claim would
be pursued on an individual adversarial basis and all claimants would be required to demonstrate, by a
probability of causation, that their injuries were a result of the level and type of radiation exposure they
had received as a result of the Nuclear Testing Program.

But when the Tribunal attempted to obtain information from the U.S. about the levels of radiation to
which people residing on the various atolls and islands had been exposed, virtually the only information
forthcoming was for those whom the U.S. had admitted exposure - - - the people who had been on
Rongelap, Ailinginae, or Utrik during the Bravo test on March 1, 1954, Without reliable information
about the exposure levels of individuals who had been living on other atolls, there could be no showing of

proof, or even of a probability, that radiation had caused the medical conditions suffered by and claimed
by such individuals,

In 1989, the Tribunal became aware of the Radiation-Exposed Veterans Compensation Act of 1988 (U.S.
Public Law 100-321), which granted a presumption of service connection to American military personnel
who had been involved in nuclear testing activities for a number of “listed” radiogenic medical conditions.

National Cancer Institute, National Institutes of Health. Formerly an investigator with the Atomic Bomb
Casualty Commission in Hiroshima in the 1950s, Dr. Miller is now Scientist Emeritus at NCI. Dr. Miller
became sufficiently interested in the task facing the Tribunal that he traveled to Majuro in late 1989 to
make his expertise available.

In the introduction to a paper he authored for the Tribunal, Radiations Effects Among the Marshallese,
Dr. Miller wrote: “My objective is to advise on diseases that are known to be related to radiation
exposure. It is obvious that without exposure, there can be no effect. One should err toward leniency,
but should not accept impossible claims of exposure.” Dr. Miller also advised the Tribunal that the
excess of thyroid nodules in the Marshall Islands, as reported in the Journal of the American Medical
Association in 19872 was “astonishing” and recommended that various types of medical monitoring and
diagnosis be carried out on the Marshallese people.

In specifically addressing his objective, Dr. Miller acknowledged the direction which the Tribunal had
given him, stating “I understand that, no matter what, the Congressional list is to be accepted. An
additional list is presented. Both should apply to Marshallese who were on the Islands at some time
between July 1, 1946, and September 30, 1958, including those in utero at the ending date.” He then

2 The abstract of a paper entitled Thyroid Neoplasia in Marshall Islanders Exposed to Nuclear Fallout (JAMA, Aug. 7,
1987, Vol. 258 No. 5, pp 629-636) summarizes the results of screening of more than 7,000 Marshall Islanders from 14

atolls for thyroid nodules and concludes that “an excess of thyroid nodules was not limited only to the two northern atolls
but extended throughout the northern atolls.”
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proceeded to identify the 13 conditions on the “Congressional List” and an additional 10 “Disorders that
are not on the Congressional list, but are known to be induced by radiation.”

Dr. Miller noted that the conditions on the latter kit “are recognized as related to radiation by the most
recent UNSCEAR Report, BEIR III (and probably the more recent BEIR V) report, the NIH PC
Working Group and/or by excessive occurrerice among Japanese a-bomb survivors.”

In December 1989, the Tribunal adopted Dr. Miller’s recommended 23 medical conditions to its “list of
medical conditions irrebuttably presumed to be the result of the Nuclear Testing Program.” It then
turned its attention to determining appropriate levels of compensation for the listed radiogenic discases.
In its effort to address this complex issue, the Tribunal was helped greatly when it learned, in 1990, of

U.S. legislation commonly referred to as the “Downwinders’ Act” which had been passed into law by the
Congress that year (PL 101-426).

In that Act, the Congress found that fallout emitted from the atmospheric nuclear tests conducted at the
Nevada Test Site (“NTS”) exposed American civilians “to radiation that is presumed to have generated
an excess of cancers among those individuals.” [underlining added] Based on that finding, the Congress
established a program which provides compensation for specified diseases to U.S. civilians who were
physically present in any “affected area” during the periods of atmospheric testing in Nevada (i.e. between
January 1951 and October 1958 or during July 1962).

The presumptive approach adopted by the U.S. for both its military personnel and civilians clearly
reflected both the need for an efficient, simple, and cost-effective program and the recognition of the
difficulties of individual proof of causation of radiation-induced injuries where exposure level data was
not available. This approach was also consistent with the Tribunal’s enabling RMI legislation, which
provides that “In order to facilitate efficient and uniform payments of compensation, the Tribunal shall
issue regulations establishing a list of medical conditions which are irrebuttably presumed to be the result
of the Nuclear Testing Program,” [42 MIRC §123(13)]

Accordingly, the Tribunal determined to pattern its approach to personal injury compensation after the
Downwinders’ program, basing it on the same two presumptions: 1) that residency in the Marshall
Islands during the testing period constitutes a basis for assuming exposure to levels of ionizing radiation
sufficient to induce a listed medical condition and 2) that the manifestation of a listed radiogenic medical
condition is presumed to have been caused by the exposure to radiation created by the NTP.

In adopting this approach, the Tribunal concluded that the failure of the U.S. to maintain
contemporaneous exposure data during and after the testing period, the lack of advanced medical
diagnostic services available locally, and the absence of baseline non-radiation risk factors for the people

of the Marshall Islands all combined to make the presumptive method of assessing claims both reasonable
and farr,

In deciding to employ an administrative approach instead of an adjudicatory system to address the bulk of
non-controverted personal injury claims, the Tribunal also acknowledged that the latter functions well
when the determination of liability is at issue in tort claims. In the case of nuclear damages, however, the

United States had already accepted responsibility for compensation owing to Marshallese citizens so
determination of liability was not an issue.
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Setting Levels of Compensation for Personal Injuries

The Tribunal acknowledged that typically, an administrative approach sacrifices the high degree of
individual treatment characteristic of an adjudicative system and that using such an approach would
reduce its ability to consider each case on its own merits. Ultimately, however, it decided that the
sacrifice of individual consideration of personal injuries was justifiable on the basis of increased certainty
to individuals as to award level, maintenance of a larger portion of the claims fund for actual payments to
claimants rather than for procedural costs, and overall group justice.

Once the Tribunal had adopted its list of compensable medical conditions, it then began to determine how
to classify those conditions into different classes of awards and what amounts of compensation were
appropriate for each class. Ultimately, the Tribunal determined that the amount of compensation would
be based on a table of awards for specific injuries, with deductions for prior compensation and, at the
higher levels, for age.

The classification determination was based on a matrix approach which examined such factors as the
general prognosis for each condition, the relative expense of treatment, and a severity factor which was
meant to take into account the severity of pain and suffering. That process resulted in the assignment of
the listed medical conditions into a hierarchy of bands or classes.

The amounts established for each class were intended to cover both economic and non-economic losses.
The cost of medical care is not reflected in the compensation award amounts. Treatment for a
compensable condition is specifically provided for through enrollment of personal mjury awardees in the
health care program established under Article II, Section 1(a) of the Section 177 Agreement.

A significant factor in setting the levels of compensation for each of those classes was that a major part of
the compensation would be for pain and suffering. Recognizing the difficulty in setting a monetary value
for pain and suffering, the Tribunal looked to values awarded in similar situations as a starting point,
including: (1) amounts of compensation paid to Marshallese radiation victims in the past; (2) amounts of
compensation paid by the U.S. to American citizens harmed by radiation exposure; (3) amounts of
compensation paid in other mass tort settlement programs; (4) amounts of compensation paid for similar
conditions in other countries and circumstances; and (5) other awards in the U.S.

That review revealed a wide range of compensation values. For example, in 1977 the Congress
authorized payment of $25,000 to each individual who was a resident of Rongelap or Utirik atolls on
March 1, 1954 (the date of the Bravo test), and “from whom the thyroid gland or a neurofibroma in the
neck was surgically removed, or who has developed hypothyroidism, or who develops a radiation-related
malignancy, such as leukemia.” [P.L. 95-134, Title I, Section 104(a)( 1)] That same law also authorizes
“compassionate compensation” payments of up to $25,000 to any individual “who has suffered any
physical injury or harm from a radiation-related cause but who is not an individual described in paragraph
(1)” [P.L. 95-134, Title 1, Section 104(a)(3)] and “additional compassionate payment not to exceed
$100,000 to the heirs or legatees™ of any deceased individual whose demise “is directly related to the
thermonuclear detonation” on March 1, 1954.

Records provided to the Tribunal by the U.S. Government documented numerous $25,000 payments,
including many for surgical treatment of non-malignant thyroid conditions, at least one $1 00,000 payment
to the heirs of a Rongelap individual who died of leukemia, and at least one $50,000 payment to the heirs
of a Rongelap individual who died of stomach cancer.
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The amount paid to U.S. civilians under P.L. 100-426 (Radiation Exposure Compensation Act of 1990)
is usually $50,000 but may be as much as $75,000 if the claimant “participated on-site.” The total
benefits paid to former military personnel under the Radiation-Exposed Veterans Compensation of 1988
vary widely depending on the degree of disability and other factors.

Under the DDT mass tort settlement, there was a schedule of awards ranging from $10,000 to $60,000
for cancers. A 1988 study by the International Court of Justice entitled Compensation of Injuries
indicated that the average net compensation to plamtiffs in asbestos cases from 1980 to 1982 was
$48,000. Under the U.S. Vaccine Injury Program, there is a cap of $250,000 for pain and suffering,
including death.

In a tort case heard in Australia dealing with a claim for damages from radiation exposure which resulted
in the psychological condition of agoraphobia [Johnstone v. Commonwealth], the plaintiff was awarded
$670,000 (Australian dollars). The value, in U.S. dollars, of an Australian COMCARE award for
permanent disability, including radiation caused disabilities, was determined to be $74,300. Another
Australian COMCARE award for death, including from radiation, was valued at $11 1,000 U.S. dollars.

InaU.S. court determination of damages for thyroid cancer caused by exposure to radiation fom the
Nevada testing site, $100,000 was awarded [Allen v. U.S., 588 FSupp 247], although that case was later
reversed on other grounds. The range of death awards made by the same court was $250,000 to
$625,000. The International Court of Justice study found that the median value for loss of limb was
$154,000 but that the average or mean award was more than twice that amount.

In setting the award amounts for its personal injury compensation program, the Tribunal decided that it
would be guided by the following principles:

1) Compensation values should be higher than most programs of mass tort settlement, in light of the fact
that those programs do not necessarily reflect “full compensation” but rather are usually based on the
amount available for distribution.

2) Values should be higher than past compensation for Marshall Islanders for similar conditions, in order
to reflect the passage of time and the fact that Tribunal awards “shall be paid on an annual pro-rata basis”
rather than in a lump sum. [Section 177 Agreement, Article II, Section 7(b)]

3) Values will not match higher end awards reviewed by the Tribunal because such awards are likely to
depend on the circumstances of the specific case and include such factors as lost income that are typically
not present in the Marshall Islands in the same magnitude as in the United States.

4) A substantial component of the award is medical care and treatment which is specifically provided
under the Section 177 health program and is not reflected in the compensation amounts.

Based on its consideration of the foregoing, the Tribunal established a six-level classification scheme for
awards ranging from $12,500 to $125,000. It determined to use as a benchmark the $50,000 award for
nonrecurrent thyroid cancer that is the same amount paid by the U.S. to American civilians who were
“downwind” from the Nevada nuclear testing site. Awards for other conditions were scaled up or down
from that value based on their severity as determined by the matrix ranking.
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For example, while the U.S. compensation program for downwinders does not recognize the difference
between nonrecurrent and recurrent thyroid cancers, the Tribunal concluded that the impact of multiple
treatments on a claimant’s life made such an approach unfair and unjustified and determined to award
$75,000 for recurrent cancers. In doing so, it noted that a similar approach had been used by the U.S. in
making multiple payments to Marshallese citizens who had undergone multiple thyroidectomies.

Extending this concept to the entire compensation scheme, the Tribunal further concluded that
fundamental fairness required a significant monetary distinction between cancers having widely varying
impacts on the quality of an individual’s life. Cancers which are nearly always fatal were placed in Class
A ($125,000) while those with relatively lesser impacts were placed in Class B ($100,000), Class C
($75,000), or Class D ($50,000). Benign thyroid conditions requiring surgery were placed in Class E
($37,500) while those not requiring surgery were put in Class F ($12,500).

The Tribunal also determined that various adjustments should be made to certain awards for personal
injury: (1) Prior compensation from the U.S. for the same injury or damage will be deducted dollar for
dollar from awards made by the Tribunal; (2) Tribunal awards for Class A conditions shall be reduced
by $1,000 for each year an individual has lived between the age of 45 and the age at which the condition

. first manifested, up to a maximum reduction of $25,000; and (3) A claimant suffering from a Class B or
Class C condition that is deemed to be in “end stage,” with a prognosis consistent with that of Class A
conditions (i.c., one which will result in death in less than five years from the date of manifestation), may
be awarded compensation at the level of a Class A condition. This last provision for adjustment in the
amount of a personal injury award reflects acknowledgement of the historically poor diagnostic
capabilities in the Marshall Islands, a factor that frequently results in the premature death of an individual
due to a medical condition which would not generally be fatal if diagnosed early.

In 1994, in order to comply with newly adopted legislation, the regulations for the Tribunal’s personal
injury compensation program were amended to extend the presumptions of exposure and causation for
listed medical conditions to individuals who were born afier the testing program had ended in 1958. At
the same time, the Tribunal also amended its regulations to provide for reduction in the amount of such
awards by fifty percent.

The Tribunal’s personal injury compensation program was formally adopted in August 1991, more than
45 years after the first nuclear test in the Marshall Islands. At that time, the list of compensable
conditions totaled 25, reflecting some revisions to the Hst of 23 conditions adopted in late 1989: acute
radiation and beta burns were made separate conditions; salivary gland tumors and severe mental
retardation were added to the list; and brain cancer was deleted. The 25 conditions initially adopted by
the Tribunal are listed as numbers 1-25 in Attachment 1. By the end of 1991 » et compensation awards

(after deductions) had been made in the amount of $10.9 million to 300 individuals for a total of 381
medical conditions.

Annual Review of the List of Compensable Conditions

The one universal truth about the state of medical and scientific knowledge is that it is ever changing.
What is only suspected or hypothesized now may, in the future, become a well understood medical fact.
This is particularly the case in the area of health effects of exposure to radiation. Recognizing this, the
RMI legislative act establishing the Tribunal directs that the list of medical conditions presumed to be the
result of the nuclear testing program be reviewed on an annual basis.
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In conducting annual reviews, the Tribunal has had as its goal the identification, understanding, and
appropriate use of the most current scientific research and knowledge. In carrying out this mandate, the
Tribunal has looked principally to the research findings of the Radiation Effects Research Foundation
(RERF) in Japan; the conclusions contained in the 1990 report of the Committee on Biological Effects of
Ionizing Radiation (BEIR V) of the National Research Council, National Academy of Sciences; a broad
range of medical and scientific findings published in various professional journals; and the views of two
experts on the health effects of exposure to radiation, the aforementioned Dr. Robert Miller of NCI and
Dr. Edward Radford, M.D. Dr. Radford, also an epidemiologist, was a member of the first NAS
appointed Committee on the Biological Effects of Ionizing Radiation (BEIR 1, 1972) and was Chairman
of the subsequent BEIR ITI Committee from 1978-80.

As a result of the 1992-93 review, the Tribunal amended its list to include two additional conditions,
tumors of the parathyroid gland and unexplained hyperparathyroidism (numbers 26 and 27 in Attachment
1). The 1994 review focused on establishing a more precise definition of the term “occult” in connection
with non-malignant thyroid nodular disease (number 17 on the list) but concluded with the Tribunal
declining to make a more formal definition.

During 1995-96, the Tribunal undertook a broad and comprehensive review of the presumed medical
condition list focusing on all types of cancer. After extensive consideration of written submissions and
recommendations, seven new conditions were added to the list (numbers 28-34 in Attachment 1):
bronchial cancer (including cancer of the lung and pulmonary system), cancer of the brain, cancer of the
central nervous system, cancer of the kidney, cancer of the rectum, cancer of the cecum, and non-
melanoma skin cancer in individuals who were diagnosed as having suffered from beta burns following
the Bravo event in 1954. With specific regard to bronchial cancer, the Tribunal formally stated that “the
compensation amount reflects a reduction based upon the recognition that smoking is an important
contributor to the development of this condition” and that “once standards for determination of non-
smoking status have been developed, bronchial cancer for non-smokers will be classified separately from
bronchial cancer generally. It is anticipated it will be a Class A condition ($125,000).” [Statement of
Determination dated March 5, 1996]

The review carried out during 1997-98 resulted in the addition of bone cancer to the list (number 35 in
Attachment 1), expansion of the condition of cancer of the urinary bladder to cancer of the urinary tract
(consistent with a similar expansion provided by the U.S. on behalf of its veterans), and expansion of
cancer of the brain to tumors of the brain, including schwannomas but not including other benign neural
tumors. In addition, in order to address concerns raised at a public hearing and in the RMI national
legislature (Nitijel), that review also focused on the conditions of diabetes, strokes, cataracts, and
genetic effects in subsequent generations. The expert opinions presented to the Tribunal in regard to
those conditions found insufficient evidence for their inclusion on the compensable list.

The 1999-2000 review is in progress. It is focused on identifying credible criteria and standards to
determine non-smokers in awards made for bronchial cancer; further clarifying the specific types of brain
tumors which qualify for compensation; and review of restrictions and limitations applicable to certain
presumed conditions on the Tribunal’s compensable list.

Analysis of Personal Injury Awards as of August 15. 2000

As of August 15, 2000, the Tribunal had awarded $72,634,750 in net compensation for the 35 presumed
radiogenic medical conditions covered under its regulations, an amount nearly $27 million above and
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beyond the $45.75 million available for actual payment of awards over the 15-year term of the Compact.
This amount has been awarded to a total of 1,694 individuals for a total of 1,833 compensable conditions.

For this analysis, those awards have been divided into five groups, based on how various U.S. programs
treat each condition, and separated based on whether the individual was physically present (including in
utero) during the testing period:

1) Conditions covered by the U.S. Radiation Exposure Compensation Act - The 13 conditions originally
listed in that Act were the first 13 adopted by the Tribunal to its presumptive personal injury
compensation program (numbers 1-13 in Attachment 1). U.S. Senate Bill No. 1515, introduced in
1999 and enacted as Public Law 106-245 in July 2000, expanded that list by five additional conditions
(numbers 14, 15, 16, 18, and malignant tumors compensated by the Tribunal under number 29 in
Attachment 1). Through August 15, 2000, net compensation in the amount of $39,843,000 had been
awarded by the Tribunal for these conditions to individuals who were physically present during the
test period (or, in the case of one individual born on Bikini in 1971, whose death from lymphoma in
1982 was found by the Tribunal to be “sufficiently connected to the nuclear testing program to
warrant an award of full compensation”). An additional $3,912,500 million had been awarded to
those born after the testing period.

2) Conditions covered by the U.S. Radiation-Exposed Veterans Co nsation Act - American military
personnel who were physically “on site” benefit from a presumption of causation for the additional
condition of kidney cancer that is not on the RECA list. The Tribunal has awarded $634,000 for that
condition to individuals who were present during the test period and $62,500 to one individual who
was born after the testing. The Veterans® Act does not set specific compensation amounts for its
conditions, giving instead a monthly disability payment, so there is no basis on which to compare
amounts of individual awards.

3) Conditions clearly linked to fallout from the Bravo test - From the outset of its program, the Tribunal
recognized medically documented cases of acute radiation sickness and beta burns as compensable.
Awards for those conditions have been made to a number of individuals who were residing on
Rongelap at the time of the Bravo event. These two conditions are not on any U.S. list because no
American, military or civilian, was subjected to the level and type of exposure that the Rongelap
people were. In addition, two cases of severe growth retardation due to childhood thyroid damage
and at least seven cases of hypothyroidism have been acknowledged by the U.S. as having been
caused by fallout from the Bravo event. Net awards totaling $2,012,500 have been made for these
conditions.

4) Conditions on the Veterans® Administration regulatory st - U.S. veterans may receive disability
compensation for seven additional conditions on the Tribunal’s list if “sound scientific and medical
evidence supports the conclusion that it is at least as likely as not the veteran’s disease resulted from
exposure to radiation in service.” VA regs provide that “factors to be considered” in deciding a
veteran’s claim “include (1) the probable dose, in terms of type, rate and duration in inducing the
disease; (2) the relative sensitivity of the involved tissue to induction by ionizing radiation of the
specific pathology; (3) the veteran’s gender and pertinent family history; (4) the veterans’ age at
time of exposure; (5) the time-lapse between exposure and onset of the disease; and (6) the extent to
which exposure to radiation, or other carcinogens, outside of service may have contributed to
development of the disease.” The VA regs give recognition of these seven conditions as being
radiogenic, albeit not on a strict presumptive basis. Tribunal awards for those conditions total
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$23,014,000 for those present during the testing period and $1,637,500 for those born after the
testing period.

5) Conditions deemed radiogenic by the Tribunal but not known to be on U.S. lists - Five conditions for

which the Tribunal awards compensation are not known to be on any U.S. lists but have been deemed
radiogenic by the Tribunal based on current scientific and medical research: benign salivary gland
tumors, benign parathyroid gland tumors, hyperparathyroidism, severe mental retardation, and
unexplained bone marrow failure. Through August 15, 2000, Tribunal awards for those conditions
totaled $1,112,500 for those present and $406,250 for those born after the testing period.

Status of Annual Pro-Rata Payment of Personal Injury Awards

The 177 Agreement provides that “All monetary awards made by the Claims Tribunal . . . shall be paid on
an annual pro-rata basis from available funds until all such awards are paid in full” Funds available for
such payment are derived through annual distributions from the Fund of $2.25 million the first three years
and $3.25 million for the remaining 12 years of the Compact.

In making its awards, even though there were adequate funds to fully pay those first awards in 1991 , the
Tribunal chose to take a conservative approach to attempt to balance the interest of current awardees
with those of future recipients, so that in the event that total awards over the life of the Tribunal exceeded
the $45.75 million provided for the 15 year Compact period, those claimants recetving awards at the end
of the period would be treated equitably compared to those receiving awards in 1991.

When awards were first made in 1991, the recipients were issued initial payments of 20% of their awards.
Subsequent annual pro rata payments were made each October as follows: 5% in 1991, 8% in 1992, 7%
in 1993, 10% in 1994, and 5% in 1995. For each new award made after October 1991, an initial payment
equal to the accumulated percentage received by previous awardees was made. Thus, new awards made
beginning in October 1995 received an initial payment of 55%.

By March 1996, however, the Tribunal had awarded more compensation than the $45.75 million
provided to it under the Section 177 Agreement for payment of claims during the 15-year period of the
Compact. This forced the Tribunal to depart from its policy of making initial payments at the cumulative
rate received by previous awardees, as there was simply not enough money to pay out at that level.

In October of 1996, the Tribunal began making initial payments of 25% of each new award. The
Tribunal policy in regard to annual payments has evolved to the point where different levels of annual
payments are now provided with a lower annual percentage rate being paid to those who received awards
before October of 1996 (i.e., those who have received a higher overall proportion of their award)
compared to those awarded after that time. As a result, recipients who received awards between 1991
and September 30, 1996, have today received only 63% of their total award; recipients of awards
between October 1, 1996, and September 30, 1999, have received 45% payment; and those whose
awards have been issued since October 1, 1999, have received 25% payment.

The injustice of this system of payment has become evident only with time. Recipients are denied the full

enjoyment of their awards under the annual payment system because the value of the award has decreased
as time passes without full payment.
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But more unjust is the fact that more and more awardees are denied fill payment of their awards because
they have passed away. The nuclear testing in the Marshall Islands was conducted between 1946 and
1958. Those who were alive during that period, even if just born, and who have suffered from radiation
related disease or other injury are passing away with greater and greater frequency, whether from
radiation-related illness or just old age. Ofthe 1,694 recipients of Tribunal awards, at least 712 (42%)
are now deceased.

PROPERTY DAMAGE CLAIMS

Also pending before the Tribunal are many claims for damage to property. The claims for the peoples of
Enewetak, Bikini, Rongelap and Utrik are being pursued as class actions and have been given priority
over individual land damage claims. The Tribunal has issued its decision in the claim of the people of
Enewetak. The claim of the people of Bikini has been submitted to the Tribunal for decision, which will
be issued shortly. The claims in Rongelap and Utrik are pending, awaiting a final hearing on their merits.
It is the view of the Tribunal that resolution of these class action claims will provide precedent for the
determination of the remaining property damage claims.

Establishment of a Radiation Protection Standard

A major category of damage in the class action property claims is cleanup and rehabilitation of the atolls
and islands involved. In August 1998, the Tribunal issued an order temporarily consolidating all of the
aforementioned class actions in order to address the “common issues of fact and law among these claims
in regard to the issue of radiation protection standards for application to costs of cleanup and restoration
resulting from . . . contamination by the Nuclear Testing Program.”

The Tribunal order also set a formal hearing date in November 1998 to consider establishing a radiation
protection standard upon which it would rely in considering claims for such cleanup and rehabilitation of
islands and atolls that remain contaminated as a result of the nuclear testing program.

Among the expert witnesses who testified at the November hearing was Mr. Allan Richardson, recently
retired Associate Director for Radiation Policy with the U.S. Environmental Protection Agency (EPA).
Mr. Richardson provided a copy of a memorandum from EPA clarifying guidance for establishing cleanup
levels for radioactive contamination at U.S. sites.® The memorandum states that “All remedial actions . . .
must be protective of human health and the environment” and that “Cleanup should generally achieve a

level of risk within the 10 and 10 carcinogenic risk range based on the reasonable maximum exposure
for an individual.”

The memorandum notes that EPA has determined that the cleanup level of 25 millirem per year
established by the U.S. Nuclear Regulatory Commission (NRC) in 1997 (equivalent to approximately 5 x
10" increased lifetime risk) with exemptions allowing dose limits of up to 100 millirem (equivalent to 2 x
10” inc¢reased lifetime risk) “will not provide a protective basis” for remediation.

Claimants also entered into evidence a 1985 document issued by the International Atomic Energy Agency
(IAEA) which states “As a basic principle, policies and criteria for radiation protection of populations

3 EPA memo dated Aug 22 1997 entitled “Establishment of Cleanup Levels for CERCLA Sites with Radioactive
Contamination™
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outside national borders from releases of radioactive substances should be at least as stringent as those
for the populations within the country of release.”

In December 1998, the Tribunal issued a Memorandum of Decision and Order in which it stated that the
IAEA principle “whereby the victims of a transboundary exposure are treated no less favorably than the
citizens of the offending country, is consistent with the Tribunal’s policy of comparability with U.S.
policies and procedures™ in its personal injury compensation program. The Tribunal extended that
principle to the situation in the Marshall Islands where the U.S. conducted nuclear testing. The Tribunal
determined that the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA, commonly known as Superfund) governs the cleanup of hazardous waste sites in the U.S.
such as the Nevada Test Site and that if the Marshall Islands were in the U.S., both CERCLA and the
EPA cleanup guidance standard would apply to them.

The Tribunal Decision concluded by adopting the “policies and criteria” set out in the 1997 EPA
memorandum which provides that “If a dose assessment is conducted at the site then 15 millirem per year
(mrem/yr) effective dose equivalent (EDE) should generally be the maximum dose limit for humans.”
That standard will provide the basis on which evidence will be presented to the Tribunal for it to
determine the need for and cost of radiological rehabilitation of any atolls where such action may be
warranted.

Enewetak Property Damage Award

In April 2000, the Tribunal issued a Memorandum of Decision and Order in the class action property
damage claim of the People of Enewetak. In deciding the first property damage claim, the Tribunal
stated that “The goal of compensation, where there has been harm to property, should be to make the
owner whole through the award of proper damages. A general statement for determination of damages
to land may be found at the Restatement (Second) Torts §929, Harm to Land from Past Invasions:

“(1) If one is entitled to a judgment for harm to land resulting from a past invasion and not
amounting to a total destruction of value, the damages include compensation for (a) the
difference between the value of the land before the harm and after the harm, or at his election
in an appropriate case, the cost of restoration that has been or may be reasonably incurred, (b)
the loss of use of the land, and (c) the discomfort and annoyance to him as an occupant.”

Restoration and Radiological Cleanup at Enewetak

In considering the various alternatives for radiological cleanup of Enewetak to the established standard
that were presented, the Tribunal acknowledged that “Soil removal is a tested technology, and was
utilized by the U.S. in Enewetak in past cleanup efforts.” Based on the estimated volume of
contaminated soil to be removed and replaced (from dredging the lagoon), the Tribunal awarded $22.5
million for this activity. In addition, the Tribunal found that the most effective alternative for disposal of
the contaminated soil was to use it to construct a causeway between two islands. The Tribunal stated
that such action “more fully protects the residents from risk of harm from exposure to radiation compared
to other feasible local disposal options” and awarded $31.5 million for this activity.

4 See IAEA Safety Series No. 67, Assigning a Value to Transboundary Radiation Exposure.
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Expert testimony presented to the Tribunal was in agreement that the major pathway of radiation
exposure to residents of Enewetak would be ingestion of locally grown foods and that the primary
radionuclide of concern was Cesium 137. The Tribunal determined that application of potassium to the
soil has been shown to block the uptake of Cs-137 in the atoll’s environment. Such treatment, including
ongoing monitoring, will be required for approximately 100 years and the Tribunal awarded $15.5 million
for this activity. It also awarded $33.8 million for soil rehabilitation and revegetation for a period of up
to 50 years until the land is self sustaining.

The Tribunal also found that on Runit, the fifth largest island in the atoll, the residual Plutonium 239 from
the tests exceeds the established limit and the island remains quarantined from use. Stating that
“Techniques now exist to clean up this plutonium, utilizing soil sorting methods applied at Johnston
Atoll,” the Tribunal awarded $10 million for that activity. The Tribunal also awarded $4.51 million for
characterization surveys to provide information as to the exact location and nature of the contaminated
soil to be removed and to ensure compliance with the prescribed cleanup standard.

The gross total awarded by the Tribunal for restoration and cleanup of Enewetak is $1 17,810,000. Inits
Decision and Order, however, the Tribunal noted that “This total must be adjusted by the amount of the
Enjebi Trust Fund, which the parties stipulated to be $10,000,000.” The net total awarded for restoration
and cleanup after this deduction is $107,810,000.

Loss of Use of Enewetak

For loss of use, the Tribunal decision acknowledged that “Both the United States and Marshall Islands
Constitutions prohibit the taking of private property for public use without just compensation” and noted
that “Representatives of the U.S. government committed that the relocated inhabitants of Enewetak
would ‘be accorded all rights which are normal constitutional rights of citizens under the (U.S.)
Constitution.””

The Tribunal decision referred to a U.S. Supreme Court determination of damages for lost use [Kimball
Laundry Co. v United States (1949) 338 US 1] in which it concluded that “the proper measure of such
compensation is the rental that probably could have been obtained.” In the Enewetak claim, the Tribunal
calculated the value of the loss of use by multiplying the relevant annual rental value by the affected
acreage and summing these values for the years the use of the land was lost to the owners.

To address that value, the Tribunal relied on a joint appraisal report offered by a team of experts
consisting of two appraisal firms, one selected by the claimants and one by the Defender of the Fund.
While the appraisers acknowledged that there are circumstances in the Marshall Islands property
ownership situation that create challenges to traditional appraisal methods, they also found that the
transfer of land use rights for money has gained social acceptance and that from such transfers an analysis
of comparables can be conducted on which relevant annual rental values can be based.

The Tribunal decision states that “The period of loss of use had two elements: (1) past loss, which
began on December 12, 1947 (the date that the people were relocated from Enewetak to Ujelang) and
ran until the date of valuation, and (2) future loss, which began on the date of valuation and continues
until such time in the future as the affected property is returned to the people of Enewetak in usable

condition, determined by the parties to be 30 years from the effective date of the valuation or May 17,
2026.”
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Analysis of 174 transactions determined to be comparable to the property at issue resulted in annual
rental values ranging from $41 per acre in 1947 to $4,105 per acre in 1996. An adjustment for the
deferred nature of the compensation for past loss of use was made by adding an interest component to the
rental values, compounded using the average U.S. Treasury 30-year bond rate. Based on the annual
rental rates, the affected acreage, and number of years, the rental values for past lost use (including
interest) amount to $304,000,000. The Tribunal decision also noted, however, that “These values must
be further adjusted for compensation already received by the People of Enewetak.” Such compensation
included payments made to the people of Enewetak in the amounts of $175,000 in 1956; $1,020,000 in
August 1969; $750,000 in September 1976; $750,000 in December 1978; and annual payments of
$3,250,000 from 1987 through 1999 pursuant to the Section 177 Agreement. In addition, “In the case of
Ujelang, the annualized use value for each year between 1947 and 1980 (when the people returned to
Enewetak) is set off against the respective annual loss of use values for Enewetak.”

To determine the compensation for future loss of use, the appraisers utilized an income capitalization
approach. This method is used to convert a single year’s income into an indication of present value by
dividing the most current stabilized income by an appropriate rate of return, determined to be eight
percent. The calculated value was adjusted downward to reflect the annual $3,250,000 payments to the
people of Enewetak under the Section 177 Agreement for 2000 and 2001.

The net adjusted value of the award by the Tribunal for past and future loss of use of Enewetak is
$244,000,000.

Hardship Suffered by the People of Enewetak

Extensive and compelling evidence was presented regarding the hardships suffered by the people of
Enewetak during their relocation to Ujelang. Conditions there were characterized by famine, near
starvation, and death from illness due to the severe limitations of the environment and resources on
Ujelang. There were also polio and measles epidemics, an uncontrollable infestation of rats, and
infrequent and irregular field trip ship service.

In its decision, the Tribunal stated that “the conditions suffered by those relocated go far beyond simple
annoyance.” In determining the appropriate amount of compensation, the Tribunal adopted an approach
based on an annual amount for each person on Ujelang for each of the 33 years between 1947 and 1980.
Recognizing that the period of greatest suffering was from 1956 to 1972, the Tribunal awarded an annual
per person amount of $4,500 for each of those 16 years. For the remaining 17 years, preceding and
following that period, the annual amount is $3,000. This means that an individual who was present on
Ujelang for all 33 years will receive $123,000.

Based on the annual population figures for Ujelang during 1947 to 1980 and the per annum amounts, the
damages for hardship amount to $34,084,500.

Summary of Enewetak Award Amounts

The net total of the Tribunal award in the Enewetak claim is $385,894,500.5 This includes $244,000,000
for past and future loss of use of Enewetak Atoll, $107,810,000 to restore the atoll to a safe and

5 This amount reflects adjustments made through post-judgment proceedings.
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productive state, and $34,084,500 for the hardships suffered by the people as a result of their relocation
to Ujelang.

PROJECTED PAYMENT SCENARIOS

The $150 million Nuclear Claims Fund created under the Section 177 Agreement was expected to
produce average annual proceeds of at least $18 million for disbursement in accordance with that
Agreement [Article I, Section 2(a)]. Unfortunately, however, due largely to a dramatic drop in October
1987 in the value of the equities in which the Fund had been invested, it became necessary to draw on the
corpus of the Fund, rather than the Annual Proceeds, in order to make all of the required disbursements.
As a result of the reduced corpus, it became more and more difficult for the Fund to generate $18 million
in Annual Proceeds, forcing further invasions of the corpus to meet the disbursement schedule provided
for in the Section 177 Agreement.

The effect of this has been to reduce the Fund from its original $150 million to approximately $70 million
as of May 2000. Projections on the performance of the Fund during the final 16 months of the Section
177 Agreement indicate that a balance of approximately $50 million may be anticipated in October 2001.

Currently, the Tribunal has awarded more than $72.6 million for personal injuries alone. Payment against
those awards totals approximately $40 million. Since the inception of its personal injury compensation
program in August 1991, the Tribunal has awarded an average of $689,397 each month. If that trend
continues, the Tribunal will have awarded approximately $85.5 million by the end of the Compact period
and will have been able to pay only the $45.75 million provided under the Section 177 Agreement,
leaving a shortfall of nearly $40 million.

The Agreement provides [at Article II, Section 7(c)] that “commencing on the fifteenth anniversary of the
effective date of this Agreement, not less than 75 percent of Annual Proceeds shall be availabie for
disbursement in whole or partial payment of monetary awards made by the Claims Tribunal.” Assuming
that the value of the Fund at that time (October 2001) is $50 million and assuming an annual return of
10%, the Tribunal will be able to pay $3.75 million per year against outstanding awards. At that rate,
even if there are no new personal injury awards made after September 30, 2001, it will take another 10
years for full payment of current personal injury awards to be completed. ’

If, however, there is provision for the continued operation of the Tribunal and if personal injury awards
continue to be made at the past monthly average for another five years, it will take until the year 2023 to
make full payment of all personal injury awards at the assumed $3.75 million in annual payment.

A third scenario would be to assume that the annual proceeds of $3.75 million would be applied totally to
payment of personal injury awards made through September 2001 (i.e., a projected $85.5 million) and to
the property damage award made by the Tribunal for Enewetak Atoll in the amount of $386 million.

Such a level of annual proceeds would satisfy the outstanding awards in the amount of $426 million in the
year 2115, more than a century from now. Under that scenario, however, there would be no provision
for payment of anticipated awards for loss of use, restoration and cleanup, or hardship and consequential
damages for the atolls of Bikini, Rongelap or Utrik.
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ATTACHMENT 1 - MARSHALL ISLANDS NUCLEAR CLAIMS TRIBUNAL
SUMMARY OF PRESUMED MEDICAL CONDITIONS REGULATIONS

Pursuant to §23(13) of the Marshall Islands Nuclear Claims Tribunal Act, as amended, the Tribunal has adop-ted
regulations establishing a list of medical conditions which are irrebuttably presumed to be the result of the Nuclear :l"estmg
Program. For eligible claimants, the administratively presumed medical conditions and the amounts of compensation that
will be paid in pro rata annual payments are as follows:

1. Leukemia (other than chronic lymphocytic 16UKEMia.............cemrveeermeeemeeeeeeereeeseeesrerassenssnas eremrenetsssesesasanes $125,000
2. Cancer of the thyroid
a. if recurrent or requires multiple surgical and/or @blation ............co.ucueeeveeevevereeveetrmeeeeeeeeeeeeeesreeeeeeseeeenaen 75,000
b. if non-recurrent or does not require multiple treatment...............oocoreeeeremecnn.n. 50,000
3. Cancer of the breast
a. if recurrent or requires mastectomy...... et seesena e n et naean - .100,000
b. if non-recurrent or requIires IUMPECLOMLY.....c.ocvomrrereessreseerrseerecencsseseeeroeseeseseessesesassesssesssessssesssens 75,000
4. Cancer of the pharynx eemtesereesemeeoreaeaaaseneas 100,000
5. Cancer of the esophagus ettt ettt re e s e e ae st bt e a e e e s e ae e rnee s e beare e st st ceneemeeee s aneannn 125,000
6. Cancer of the stomach.... Eeteessissseseeseateseateesasnnransrersebiesnsasssassnnnnnnnsens 125,000
7. Cancer of the small intestine 125,000
8. Cancer Of the PANCTEAS ........uccecmeermcereerece e meresneanrerssesesesessesseeneemsesenecnsessesssans . 125,000
9. Multiple MYEIOMA........ccovireeerrreanrrenseeeeeeneeiereeereseressseeteeeeeeeesesessesne eeremsnreeesserrartrtaar et eaaanes 125,000
10. Lymphomas (except HOAZKIN'S QISEASE)....uucuurememmrrmemrmeemremseemcemessssesecmessessseemssesssessessesssssssseee s eeeeeees e eneeon 100,000
11. Cancer of the bile ducts..... eecremeraraetranas eemreseeerrtenaeresnsnreenns 125,000
12. Cancer of the gall bladder . . . - .125,000
13. Cancer of the liver (except if cirrhosis or hepatitis B is indicated) . 125,000
14. Cancer of the colon et ettt e s s st s et s e s ae e e r s S et e R e stenresenbenesse e nete s eant sertrnan s eenseemsmneennn s 75,000
15. Cancer of the urinary tract, including the urinary bladder, renal pelves, ureter and urethra .............................. 75,000
16. Tumors of the salivary gland
2 AT MALZNANL. ..ottt ot ee s s e rreeseaneneas 50,000
b. if benign and requiring surgery cerreensennenann . veenene 37,500
c. if benign and not requiring surgery 12,500
17. Non-malignant thyroid nodular disease (unless limited to occult nodules)
a. if requiring total thyroidectomy Seereteestarenreee et te ot e s e e s ee s sansasaaan 50,000
b. if requiring partial thyroidectomy 37,500
c. if not requiring thyroidectomy ettt r s bbbt e ae st s an et mereen s soes e mensrensenen 12,500
18. Cancer of the ovary......... - et e s ae s s m e et e e nt s s e s neeteanseneeenasenns 125,000
19. Unexplained hypothyroidism (unless thyroiditis indicated) eeeeeeessusbsseasarentesanenerssenneane 37,500
20. Severe growth retardation due to thyroid damage................ . eeeeeteeere e et e st s e naenennnene 100,000
21. Unexplained bone MAITOW fRIIUTE .............cveeeececerereeamsensesesssmenesesecesssaoseosesesseeeemssesss e sseeseeeeeseoessseoeseon 125,000
22. Meningioma ereseeenennraneas 100,000
23. Radiation sickness diagnosed between June 30, 1946 and August 18, 1958 inCluSIVe .......ceeeveemeeeeereeeereen 12,500
24. Beta burns diagnosed between June 30, 1946 and August 18, 1958 inclusive .....rveovvooeovveooooo 12,500
25. Severe mental retardation (provided born between May and September 1954, inclusive and mother was
present on Rongelap or Utirik Atolls at any time in March FO54) e 100,000
26. Unexplained hyperparathyroidism... e et e s a s e s sn e aeeasbe et arentsesa e e eaeesans 12,500
27. Tumors of the parathyroid gland
B AT MAHGNANL......oooereere e tm e estssamse e emeeee oo ee e e oo seseeeneesees e 50,000
b. if benign and requiring SUrgery ..........ceoeecoeeeeosrrosssssssnn. ettt sttt s e s saestenas 37,500
c. if benign and not requiring surgery . ettt e b sasen e e se s aees sesbeeean s aeeemn e nrssnssessne 12,500
28. Bronchial cancer (including of the lung and PULMONALY SYSEEM).....coveecerereereeeeneeeeesieeeereee e eeeses s e 37,500
29. Tumors of the brain, including schwannomas, but not including other benign neural tumors ..............o.e.e.......... 125,000
30. Cancer of the central NErVOUS SYStM.........o..vec.eeceemeee e ..125,000
31. Cancer Of the KINEY ............c.ueveueuerioreeeeereeeee e eeseees e oo oo 75,000
32. CAnCET Of the TECIUNY.....ccvvemeuveerereremmsssassceemsssmssassesssssesssssesesses st eessessseeesseeeees e s oeeooooosseo 75,000
33. Cancer of the cecum .75,000
34. Non-melanoma skin cancer in individuals diagnosed as having suffered beta burns under no. 24 above................. 37,500
35. Cancer Of the DOME ........c.ee.ceeeeeeeeceeeeeeeeee et 125,000

To review or obtain copies of the regulations, contact Cathlina deBrum Wakefield, Clerk of the Tribunal, P.O. Box 702,
Majuro, MH 96960; telephone (692) 625-3396; facsimile (692) 625-3389; e-mail nctmaj@ntamar.com. (Rev. 2/99)
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As detailed herein, injuries and damages resulting from the United States Nuclear Testing
Program have arisen, been discovered, or have been adjudicated in the Marshall Islands
since the Compact took effect. These injuries and damages could not reasonably have
been discovered, or could not have been determined, prior to the effective date of the
Compact. Such injuries, damages and adjudication render the terms of the Section 177
Agreement manifestly inadequate to provide just and adequate compensation for injuries

to Marshallese people and for damage to or loss of land resulting from the U.S. Nuclear
Testing Program.

The terms of Section 177 represent a politically determined settlement (Attachment 1,
Hills testimony) rather than either a good faith assessment of personal injury or property
claims, a legally adjudicated determination of actual damages, or monetary award for
such damages. As a political settlement, Section 177 of the Compact requires that the
U.S. provide $150 million to the RMI to create a Fund that, over a 15-year period of the
Compact, was intended to generate $270 million in proceeds for disbursement “as a
means to address past, present and firture consequences of the U.S. Nuclear Testing
Program, including the resolution of resultant claims” [Preamble of the 177 Agreement].

In lieu of an assessment of damages by the Federal courts, the government of the
Marshall Islands accepted the U.S. proposal that it espouse and settle the claims of the
Marshallese people arising from the nuclear testing program conducted by the U.S. in
conjunction with the establishment of a Claims Tribunal. The U.S. expressly recognized
that its technical assessment of radiological damage to persons and property in the RMI
was limited to a "best effort" at the time of the Compact (Attachment II, Scientific
Analysis), and was based on limited disclosure of available information and incomplete
scientific knowledge. As a result, further adjudication of claims by an internal RMI
Nuclear Claims Tribunal was agreed to by the United States.

In addition to creating the Tribunal, the U.S. agreed, in exchange for the RMI espousing
and settling its citizens claims, to adopt a “Changed Circumstances" procedure, through
which Congress accepted the authority and responsibility at a later date to determine the
adequacy of the measures adopted under the 177 Agreement to compensate for the
injuries and damages caused by the U.S. Nuclear Testing Program. Accordingly, in
approving the Section 177 Agreement, Congress accepted the responsibility to determine
if further measures are required to provide just and adequate compensation in light of the
awards that have been made by the Tribunal, as well as the injuries and damages that
have become known or been discovered since the settlement was ratified.

For the RMI to seek and ask for the Congress to provide additional funding is consistent
with the commitment of the United States to provide just and adequate compensation for
the nuclear claims. Indeed, such funding is contemplated by the Agreement and is the
political process intended by Congress as a means to seek just and adequate
compensation — if possible without further litigation. Under relevant federal court
decisions, it is possible that claims could be recommenced in U.S. courts based on failure

of the agreement to provide just and adequate compensation (Attachment III, Legal
Analysis).



The settlement specifically authorizes direct access to the Congress of the United States
by the RMI if “Changed Circumstances” were discovered or developed after the
Agreement took effect, and render the provisions of the Agreement manifestly
inadequate. As more knowledge and information emerges about the damages and
injuries wrought by the testing program, the manifest inadequacy of Section 177 has
become clear. As confirmed in Attachments IV, V, and VI, the most immediate needs
resulting from inadequacies of the Agreement are funding to award personal injury
claims through the Tribunal, funding to satisfy the Tribunal awards for property damage
claims, and funding to address the gross inability of the 177 medical program to
effectively address the health consequences of the U.S. Nuclear Testing Program.

Payment of personal injury awards made by the Claims Tribunal

As of August 15, 2000, the Nuclear Claims Tribunal established pursuant to the 177
Agreement had awarded $72,634,750 for personal injuries, an amount $26.9 million more
than the $45.75 million total available under Article I1, Section 6(c) for payment of all
awards, including property damage, over the Compact period. To date, at least 712 of
these awardees (42%) have died without receiving their full award (Attachment IV,
Decisions of the Nuclear Claims Tribunal).

Payment of pro d ¢ awards made by the Claims Tribunal

The Claims Tribunal awarded the Enewetak people compensation for damages they
suffered as a result of the U.S. nuclear testing at Enewetak. The compensation included
awards for loss of use of their land, for restoration (nuclear cleanup, soil rehabilitation ad
revegetation), and for hardship (for suffering the Enewetak people endured while being
exiled to Ujelang Atoll for a 33 year period). The Tribunal fully deducted the
compensation the Enewetak people received, or are to receive, under the Compact. The
Tribunal determined that the net amount of $386 million is required to provide the
Enewetak people with the just compensation to which they are entitled. The Tribunal
does not have the funds to pay the $386 million award to the Enewetak people
(Attachment V, Enewetak Land Claim).

Gross inability of the 177 medical program to effectively address health consequences
One of the measures adopted under the Section 177 Agreement to compensate the people
and government of the Marshall Islands was a health care program for four of the atoll
populations impacted by the testing program, including those who were downwind of one
or more test, and the awardees of personal injury claims from the Tribunal. The medical
surveillance and health care program established under the Section 177 Agreement has
proven to be manifestly inadequate given the health care needs of the affected
communities. The 177 Health Care Program was asked to deliver appropriate health care
services within an RMI health infrastructure that was not prepared or equipped to deliver
the necessary level of health care. Funding provided under Article II, Section 1(a) of the
177 Agreement has remained at a constant $2 million per year. As a result of this
underfunding, the 177 Health Care Program has only $14 per person per month as

compared to an average U.S. expenditure of $230 per person per month for similar
services (Attachment VI, Medical Analysis).




It is imperative that a new medical program be implemented, with adequate funding that
empowers the affected downwind and other exposed communities to provide primary,
secondary, and tertiary healthcare for their citizens in a manner compatible and
coordinated with RMI and U.S. health care programs and policies.

Based on the inadequacy of funds for personal injury claims, property damage claims,
and health consequences from the U.S Nuclear Testing Program, the RMI Government
respectfully requests Congress to:

1. Authorize and appropriate $26.9 million so the Claims Tribunal can complete full
payment of the personal injury awards made as of August 15, 2000. Of this amount,
approximately $21 million is needed to pay off the estates of the 712 individuals
known to have died. An additional $5.9 million is needed to make full payments of
awards to individuals who are still alive; approximately half of that amount is needed
to pay 80 or more individuals who presently suffer from a compensable condition
which is likely to result in their death and the remaining half is owed to other living
awardees (Attachment IV, Decisions of the Nuclear Claims Tribunal).

2. Authorize and appropriate $386 million to satisfy the Claims Tribunal award to the
Enewetak people (Attachment V, Enewetak Land Claim),

3. Authorize and appropriate $50 million in initial capitol costs to build and supply the
infrastructure necessary to provide adequate primary and secondary medical care to
the populations exposed to radiation from the U.S. Weapons Testing Program
(Attachment VI, Medical Analysis).

4. Authorize and appropriate $45 million each year for 50 years for a 177 Health Care
Program to provide a health care program for those individuals recognized by the
U.S. Government as having been exposed to high levels of radiation during or after
the testing program, including those who were downwind for one or more test, and
the awardees of personal injury claims from the Tribunal (Attachment VI, Medical
Analysis).

5. Extend the U.S. Department of Energy medical monitoring program for exposed
populations to any groups that can demonstrate high levels of radiation exposure to
the U.S. Congress (Attachment I, Scientific Analysis, issue #6).

Beyond the five immediate changed circumstances, the RMI Government will present
information to the U.S. Congress in the future regarding several other areas of changed
circumstances. Some of these areas include:

Payment of pro e awards made by the Claims Tribunal
In April 2000, the Claims Tribunal issued its first award for property damage to the
people of Enewetak Atoll. The full award of $386 million addresses the claims of the
Enewetak people for loss of use of their land, for costs of restoration, and for hardship
suffered while in exile for a 33 year period. Additionally, the Claims Tribunal is
expected to make an award for property damage to the people of Bikini. Two other
property damage claims in the process of being developed include one by Rongelap,
inginae, and Rongerik and, and one by Utrik, Taka, Tongai/Bokaak. These claims will



be presented to the Tribunal in the near future. The pending cases will better define the
level of compensation that will ultimately be required to fully repair damage to all
islands, including those not currently being rehabilitated for resettlement, and to provide
for adjudication of all other claims.

Funding of environmental rehabilitation and resettlement

The U.S. Congress has recognized the need for environmental restoration to reduce
radioactive contamination to acceptable levels at Bikini, Enewetak, and Rongelap atolis
by establishing resettlement trust funds for those atolls. The Enewetak trust fund for the
rehabilitation and resettlement of Enjebi Island is only $10 million while evidence
presented before the Claims Tribunal demonstrated that over $148 million is required for
environmental restoration of the atoll and resettlement of a portion of its population, the
Enjebi people. Similarly, preliminary estimates for cleanup costs at Bikini and Rongelap
atolls (approximately $205-505 million for Bikini Atoll and $100 million for just one
island on Rongelap, Rongelap Island) exceed the funding levels currently provided. No
rehabilitation and resettlement trust fund presently exists for Utrik.

Support for further medical surveillance and radiological monitoring activities, including

tracer chemicals and toxic materials

Under Article II, Section 1 (a) of the 177 Agreement, $3 million was provided to the RMI
for medical surveillance and radiological monitoring activities. Those funds were used to
conduct a nationwide radiological survey, a medical examination program in the outer
islands, and a thyroid study on Ebeye Island. While valuable information was obtained
from these activities, such as identification and treatment of radio genic illnesses, the
surveys indicate that thyroid and other radiation related illnesses are evident in
populations that are presently unmonitored, yet the funds for medical surveillance are
exhausted.

The health consequences of the U.S. Nuclear Testing Program are greater than originally
suspected. Additionally, radiation from the testing program reached every corner of the
Marshall Islands. Medical surveillance should have been, and should be targeted at
monitoring frequencies of all real and potential health consequences of the testing
program in a longitudinal fashion. It is only in this manner that a complete understanding
of health trends and associations of specific illness and radiation can be appreciated. An
onsite national health surveillance system needs to be developed, implemented, and
sustained to monitor all health consequences of the nuclear weapons testing program for
the next fifty years.

Occupational safety program

Section 177 does not include an occupational safety program for Marshallese and other
workers involved in environmental remediation or cleanup programs. As a result,
Marshallese and other workers are exposed to occupational sources of radiation. Medical
screening of past and present radiation workers is greatly needed to reduce the risk of
further illness and claims.



Community education and development programs
Section 177 provides no means to educate Marshallese citizens in radiation related fields
or to build local capacity to undertake research, archive relevant information, or educate

the public about the consequences of the U.S. Nuclear Testing Program in the Marshall
Islands.

Nuclear stewardship program

Section 177 does not provide programs for communities to develop strategies for safely
containing radiation and living near radioactive waste storage areas.

The inadequacies presented in this petition “could not reasonably have been identified” in
the 177 Agreement [Article IX] both because the full extent of the damages caused by the
testing program had never been assessed and because scientific and medical

developments since the settlement was consummated would have rendered any prior
assessment not just manifestly inadequate, but null and void. What might have been
acknowledged by the Government of the United States in 1983 as “damages resulting
from the Nuclear Testing Program” is only a small portion of what such injuries and
damages are now known to be.

The 67 atomic and thermonuclear weapons detonated in the Marshall Islands allowed the
United States Government to achieve its aim of world peace through a deterrence policy.
The Marshallese people subsidized this nuclear détente with their lands, health, lives, and
future. “As an ally and strategic partner, the Republic of the Marshall Islands has paid a
uniquely high price to define its national interest in a manner that also has been
compatible with vital U.S. national interests” (H. Con. Res. 92 — Sponsored by the
Honorable Benjamin Gilman and the Honorable Don Young). As a strategic partner and
friend of the United States, the RMI remains hopeful that Congress will take action to
address the inadequacies of the 177 Agreement. The Government of the Republic of the
Marshall Islands looks forward to working closely with the Congress of the United States
to respond to changed circumstances in the Marshall Islands.

Re

Kessa %ote

President
public of the Marshall Islands
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HISTORICAL INFORMATION REGARDING
THE MARSHALL ISLANDS NUCLEAR CLAIMS SETTLEMENT
SUBMITTED BY HOWARD L. HILLS*
THE COMMITTEE ON RESOURCES
U.S. HOUSE OF REPRESENTATIVES
MAY 11, 1999

In 1982 President Reagan's Ambassador for Micronesian political status negotiations was
instructed, as a result of a National Security Council interagency policy review, to seek the
earliest possible termination of the U.N. trusteeship under which the U.S. had administered vast
island territories in the mid-Pacific since 1947. This was for reasons the most important of
which included the increasingly significant role of the U.S. Army's missile testing range at
Kwajalein Atoll in the Marshall Islands in U.S. national security planning and programs.

While the international trusteeship regime gave the U.S. the legal authority to continue its
strategic programs in the islands, it also gave the Soviet Union a platform in the Security Council
and Trusteeship Council for propagandizing against and attempting to meddle in U.S. national
security affairs, including what came to be known as the Strategic Defense Initiative (SDI).
These considerations reinforced Reagan Administration determination to end the trusteeship in
favor of a treaty-based relationship with a self-governing Republic of the Marshall Islands.

The single greatest obstacle to termination of the trusteeship with respect to the Marshall
Islands was the difficult legacy of U.S. nuclear testing program carried out in the Marshall Islands
from 1946 to 1958, and the unresolved question of U.S. responsibility for measures to address
resulting injuries to persons and damage to lands. Following the establishment of constitutional
government in the Marshall Islands, difficult negotiations regarding political status and the
nuclear claims issues ensued. Although the final agreements reached in this process were far
from perfect and faced criticism on a variety of grounds by national leaders in the RMI and as
well as in the United States, the RMI national government ultimately adopted a clear and
unequivocal policy in support of the U.S. with respect to trusteeship termination and
establishment of a strategic military alliance.

This enabled the U.S. to continue its strategic programs in the RMI, and the RMI achieved
national sovereignty. Rather than allowing the nuclear claims issue to persist in a state of legal
and political controversy preventing succession of the RMI to separate sovereignty, the RMI
entered into a settlement under Section 177 of the Compact in which legal proceedings in U.S.
courts were terminated and mechanisms to address the testing claims in the future though bilateral
political measures were instituted. The legal effects of this settlement and the intentions of the
parties regarding such future measures are discussed below.

After approval of the Compact of Free Association by the U.S. Congress, including the
nuclear claims settlement reached under Section 177 of that treaty, the RMI acted in concert with
the U.S. in the Security Council, the Trusteeship Council and the General Assembly of the United
Nations to sustain and win international acceptance of the measures taken by the U.S. in those
bodies terminating the trusteeship. In the face of aggressive and high-visibility efforts led by the
Soviet Union to prevent U.N. recognition of the legitimacy of the new status of the RMI and the
bilateral relationship between our nations under the Compact, the RMI leadership and their
diplomatic representatives stood boldly and unwaveringly with the U.S. in a complex but .
successful effort to win international acceptance of this new American and RMI strategic alliance.



With the leadership of the RMI a factor critical to our success, the international community
soon moved to recognize the relationship defined by the Compact, including the nuclear claims
settlement. The U.S. goal of a successful transition from the U.N. trusteeship to a treaty-based
bilateral relationship was achieved, and the SDI program activities at Kwajalein were vital to the
success of U.S. global strategic policy in the 80's and 90's.

Understanding the Nuclear Claims Settlement

At the time the Reagan Administration undertook its policy review of unresolved issues
preventing the termination of the trusteeship, there were strongly held views by some in Congress
and the federal agencies concerned that a settlement of claims arising from the testing program
was untenable if not impossible. This was due to the fact that the full extent of injuries to
persons and damage to property was not yet known and/or not public due to national security
classification policies at the time. However, it had become obvious that the measures that had
been taken by the U.S. to address the effects of the testing up to that point, including ex gratia
assistance to the affected peoples as authorized by Congress, were manifestly inadequate.

For example, Congress limited compensation to individuals from four atolls and provided
such measures as $25,000. "compassionate payments" for individuals who developed thyroid
tumors and had to have these organs removed. Medical treatment was provided by federal
agency and contractors, but there were dual treatment and scientific research purposes behind
much of these services, and much of the available information about the medical condition of
individuals, as well as radiological conditions and related health risks in the islands, remained
either classified or unavailable to the islanders in a form they could comprehend.

In the face of these and other troubling circumstances, the Carter Administration had
agreed in principle that the U.S. should accept responsibility for the nuclear testing claims and
terminate legal claims based on a negotiated political settlement. But an early draft of the
Compact initialed by negotiators in 1980 left unanswered the question of how a settlement of
claims arising from the testing program was to be structured. The Reagan Administration's
policy review confirmed the need to negotiate a nuclear claims settlement based on recognition
that the Marshall Islands could not emerge from trusteeship to self-government without replacing
the somewhat ad /ioc measures that had been taken unilaterally by the U.S. up to that point with a
more comprehensive program implemented bilaterally.

However, the legal position of the U.S. as represented in court submissions by the
Department of Justice was that sovereign immunity, statute of limitations, political question
doctrine and other legal defenses precluded U.S. courts from exercising jurisdiction or
adjudicating liability in the nuclear claims. Since Congress had never extended U.S. citizenship
rights to the islands in any constitutionally binding form, and Congress did not decide to
legislatively waive these legal defenses so the cases could be adjudicated in the federal courts, a
negotiated bilateral settlement that provided other means to address the claims presented itself as
the only available alternative to the somewhat random scheme of ex gratia payments previously
authorized by Congress in the exercise of its political discretion.

The Carter Administration efforts to come up with a solution were stymied by strong and
very explicit Congressional opposition to any settlement that expanded the compensation
program beyond the four atolls identified as eligible for ex gratia assistance in federal statutes
(e.g. P.L.95-134 and P.L. 96-205). At the same time, leadership of Congressional committees
with jurisdiction made it clear that any settlement which ended Congressional authority to



determine the adequacy of past, present or future compensation would face committed opposition
in the ratification process. To address these concerns, the Reagan Administration proposed to
structure the settlement in a manner consistent with existing statutes to the extent practical. In
addition, to preserve the residual authority of Congress over these claims a changed
circumstances provision was included under which at the request of the RMI the Congress is to
consider information and injuries discovered after the settlement enters into force to determine
the adequacy of measures implemented under the settlement.

The settlement reached attempted to accommodate the competing forces described above,
and was then included in the Compact of Free Association signed by the United States, the
Republic of the Marshall Islands, the Federated States of Micronesia and Palau in the 1982-1983
period. The Compact was approved by the U.S. Congress in 1985 and took effect in 1986 (P.L.
99-239). The nuclear claims settlement concluded pursuant to Section 177 of the Compact was
expressly incorporated into the Compact, as approved by Congress in the form of a treaty and
federal statute law. As reflected in Section 177(b) of U.S. Public Law 99-239, under the final
Compact the U.S. agreed to make "provisions for the just and adequate settlement of all claims
which have arisen...or which in the future may arise” from the nuclear testing program.

_ Thus, one way to understand the Section 177 Agreement is as a substitute mechanism to
replace the programs instituted by Congress acting unilaterally with a structured process for
continuing on a bilateral basis a program of political measures to compensate and address the
legacy of the nuclear tests. In accordance with the end of trusteeship status and the termination
of U.S. authority over the nationals of the new republic, under this bilateral mechanism the RMI
would act as sovereign on behalf of its citizens in carrying out the settlement.

In addition, the settlement provided for a 300% increase over the funding which Congress
had previously established for making ex gratia payments under a series of statutes cited in
Appendix A of the settlement agreement. Specifically, from 1946 to 1980 the ex gratia
payments Congress had authorized totaled approximately $50 million for support to dislocated
communities, scientific and medical programs, and cash payments to individuals. Under the
Section 177 Agreement, $150 million was paid to the RMI to finance further compensation and
measures through a trust fund established for that purpose.

However, it is imperative to a legally and politically correct understanding of the settlement
to recognize that the funding provided under the Section 177 Agreement was not based in whole
or in part on an effort to determine actual damages or just compensation for specific injuries or
damage to property. Indeed, the amount provided was politically determined based on the level
of resources the U.S. offered to establish and sustain the settlement politically in the U.S. and

RMI.

If the U.S. Congress or Executive Branch believed that litigation in the federal courts
would have resolved the legacy of the nuclear testing program in a satisfactory way, allowing the
claimants their "day in court" would have been a more final and terminal solution. However, the
decision to continue to address these claims through a political mechanism rather than legal
process was based on a belief that litigation brought by Marshallese citizens in the U.S. courts
might produce unsatisfactory remedies for the claimants and at the same time reduce or eliminate
political support for the establishment of a government-to-government program to address the

claims on an on-going basis.

This, however, meant that the RMI and U.S. can and must continually evaluate and
determine the adequacy of the political measures being taken to address the effects of the nuclear

LI



testing program based on all available knowledge and information, and on the results of the
measures already taken. Thus, it would be wrong to conclude that the purpose of the Section
177 was to make the nuclear testing claims "go away" so that the federal government would
never have to revisit the question of the adequacy of the measures implemented under the initial
terms of the settlement.

To the contrary, the termination of legal process was predicated on continuation of the
political determination of the adequacy of the settlement by both the RMI and the U.S. Congress.
Indeed, the Preamble of the settlement states that the purpose of the agreement is to "create and
maintain, in perpetuity, a means to address past, present and future consequences of the nuclear
testing program.”

I personally addressed these issues in statements submitted to Congress on behalf of the
‘Reagan Administration during Congressional hearings on the Section 177 Agreement. For
example, my statement for the record of the Hearing on S.J. Res. 286, Committee on Energy and
Natural Resources, U.S. Senate on May 24, 1984, included the following explanation:

"...the Marshall Islands Government may seek further assistance from Congress should
changed circumstances render the terms of the agreement clearly inadequate...In brief,
the Section 177 Agreement does not foreclose further measures for the benefit of the
claimants, and they will have access in the future to an impartial claims tribunal for the
purposes of obtaining payments in addition to those provided under the agreement. The
only requirement is that they be able to prove their claims in accordance with the
procedures and standards promulgated by the tribunal in accordance with the Section
177 Agreement."”

Thus, the RMI and Congress are faced in 1999 with the same questions they faced in 1982.
Are the politically determined measures carried out in lieu of a legal process to adjudicate claims
arising from the nuclear testing program adequate legally and morally to sustain the political,
economic, and social relationship that exists between the U.S. and the Marshall Islands? Will the
existing measures sustain the relationship between our peoples in the future, or do additional
measures need to be taken as a result of the information and knowledge gained as a result of our
experience under the Section 177 Agreement?

* From February of 1982 until April of 1986, Howard Hills served as Legal Counsel and
Department of Defense Advisor to the President's Personal Representative for Micronesian Status
Negotiations. During this period he was assigned to the Office for Micronesian Status
Negotiations (OMSN), an interagency office within the National Security Council system
responsible for negotiating and representing the Executive Branch in the Congressional approval
process for the Compact of Free Association.

Subsequent to approval of the Compact of Free Association, Hills served as Counsel for
Interagency Affairs in the State Department's Office for Free Associated State Affairs, Bureau of
East Asian and Pacific Affairs. That office was responsible for government-to-government
relations under the Compact. '

Currently, Mr. Hills has a law practice in Washington D.C. that includes representation of
the people of Rongelap regarding their program to resettle their islands in the RMI. Rongelap
resettlement is not funded or presently governed under the terms of the Section 177 Agreement.
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ATTACHMENT II: SCIENTIFIC ANALYSIS

An Overview of the Technical Basis for Changed Circumstances

At the time of the agreement between the Governments of the United States and the Marshall
Islands, the terms of Section 177 primarily represented a political settlement that did not attempt
or purport to quantify the magnitude of actual damages nor their monetary values. Any reference

to a scientific or factual basis for the terms of the Agreement is limited to Article VIII, which
states the following:

“The Government of the United States has concluded that:

(a) The Northern Marshall Islands Radiological Survey and related environmental
studies conducted by the Government of the United States represent the best effort of that

Government accurately to evaluate and describe radiological conditions in the Marshall
Islands; and

(b) The Northern Marshall Islands Radiological survey and related environmental
studies have been made available to the Government of the Marshall Islands and can be
used for the evaluation of the food chain and environment and estimating radiation-related
health consequences of residing in the Northern Marshall Islands after 1978.”

Correspondingly, the Government of the United States fully recognized the technical limitations
on which the terms of Section 177 were based and had the foresight to make provisions for

additional compensation. Accordingly, Article IX of the Agreement contains the following
provisions:

“Changed Circumstances

Ifloss or damage to property and person of the citizens of the Marshall Islands, resulting
from the Nuclear Testing Program, arises or is discovered after the effective date of this
Agreement, and such injuries were not and could not reasonably have been identified as of
the effective date of this Agreement, and if such injuries render the provisions of this
Agreement manifestly inadequate, the Government of the Marshall Islands may request
that the Government of the United States provide for such injuries by submitting such a
request to the Congress of the United States for its consideration. [t is understood that

this Article does not commit the Congress of the United States to authorize and
appropriate funds.”

It is clear from Article IX that to validate additional request for monetary compensation pertaining
to loss or damage to property and persons, three conditions must be met:



(1)  There must be loss or damage which “arises or is discovered after the effective date” of
the Agreement;

(2)  Such injuries “were not and could not reasonably have been identified” at the time; and

(3)  Such injuries render the agreement “manifestly inadequate.”

Section 1.0 briefly analyzes the significance and relevance of the Northern Marshall Island
Radiological Survey as referenced in Article VIII of the Agreement; and Section 2.0 identifies key
issues that satisfy legal requirements of Article IX and define the Government of the Marshall
Islands’ contention for Changed Circumstances. Owing to the technical complexity that defines
each of the issues and their relationship to one another, additional and supportive information is
provided in a series of Appendices that follow.

1.0 CHANGED CIRCUMSTANCES PERTAINING TO ARTICLE VIII OF THE
AGREEMENT

Article VIII refers to the 1978 Northern Marshall Islands Radiological Survey (NMIRS) as the
technical basis for the Compact Agreement. Subsequent to the NMIRS, an enormous amount of
additional radiological data has been collected, our understanding of the risks associated with
exposure to radiation has changed dramatically, and numerous reports have been published which
collectively provide a more complete understanding of the radiological conditions of the Northern
Atolls and the potential health risks associated with residual radioactivity. A complete analysis of
Article VIII and its impacts on radiation doses and health risks are provided in Appendix A of this
petition.

2.0 SCIENTIFIC ISSUES THAT UNDER ARTICLE IX VALIDATE RMI’s
CONTENTION OF CHANGED CIRCUMSTANCES

The scientific basis for Changed Circumstances can be defined in terms of eight discrete issues
that to varying degrees are interrelated. The primary issue that affects nearly all other issues
centers around our understanding of radiation health risks as briefly explained below in Issue #1.

Issue #1: New Scientific Understanding of Radiation Health Risks

Since RMI and the U.S. initially reached an agreement on NTP compensation terms, the National
Academy of Sciences BEIR V Committee (1990) has asserted that radiation is almost nine times
as damaging as estimated by the 1972 BEIR I Committee.

At the time of the initial Agreement, “what was understood” by the scientific community
pertaining to radiation health risks was principally defined by the National Academy of Sciences
(NAS) Committee on the biological effects of lonizing radiation or BEIR I Report issued in 1972.
Radiation health risks defined in BEIR I were primarily based on early data concerning the



disease and mortality outcome of the Japanese A-bomb survivors. Subsequent data from the
Japanese A-bomb life-span study and other studies led to revised estimates of radiation-induced
health risks. In summary, since the time of the Agreement, scientists have learned that for a given
dose of radiation, the risk of cancer and other radiation-induced health effects is about nine times
greater than previously thought. Appendix B of this petition provides a more detailed explanation
regarding revision in our understanding of radiation health risks. Also relevant are recently
published data that identify health effects that at the time of the Agreement had not even been
identified as being radiation induced (see Appendix C).

Issue #2: Revised Radiation Dose Standards for Members of the Public

Consistent with our revised understanding of radiation health risks (i.e., the nine-fold increase in
risk per unit dose of radiation as discussed above), there has been a steady reduction in the dose
limit for members of the public. At the time of the Agreement, the dose limit to a member of the
public was 500 mrem per year. Motivated by the increased awareness of radiation health risks,
valuation of human life/health, and technolo gical advances, dose limits have been incrementally
reduced since the time of the Agreement. The current dose limit and cleanup criteria specified by
the EPA and adopted by the Nuclear Claims Tribunal is 15 mrem per year (see Appendix D).

Issue #3: Unexpected Radiation Injury Claims Requiring Compensation

Through August 15, 2000, the Nuclear Claims Tribunal had awarded in excess of $72,634,750
million in compensation for personal injuries. This amount exceeds by $26.9 million the $45.75
million that had been made available to the Tribunal under the Section 177 Agreement for
payment of awards relating to loss or damage to property and persons.

Because of this shortfall of available funds, at least 712 (42%) of awardees have died prior to
receiving full payment of compensation awarded for their personal radiation injury claims.

It is a matter of record that (1) no scientific analysis had ever been undertaken by the U.S.
Government to assess and quantify future radiation health effects that might be expected from
exposure and (2) no determination was made that assessed the adequacy of the $45.75 million
that was appropriated for claims relating to loss or damage to property and persons. Thus, the
appropriated sum of $45.75 million made available to the Tribunal under the Section 177
Agreement for payment of awards relating to loss or damage to property and persons is without
technical basis and, due to the fact that over $72 million have already been awarded, it is
manifestly inadequate. Appendix F provides additional information regarding this issue.



Issue #4: Revised Radiation Dose Estimates and Past Exposure to Toxic Chemicals

Other factors that are likely to have contributed to the unexpected number of personal radiation
injury claims (Le., Issue #4) and comply with criteria for Changed Circumstances include the
following:

(1)  Arecent study conducted by independent scientists (Behling et al. 2000) has provided
compelling evidence that previously cited acute doses associated with BRAVO fallout
have been grossly underestimated (see Appendix G). The study shows that past estimates
of thyroid doses to residents of Rongelap and Utrik have been underestimated by 10- to
20-fold; whole body doses from external radiation are more than two-fold higher than
previously estimated; and internal exposure to tissues other than the thyroid that were
previously dismissed as “insignificant” resulted in doses of hundreds of rads.

(2) In1999, DOE acknowledged for the first time its use of toxic/radioactive tracers as part
of its nuclear testing program (see Appendix H). Their potential adverse effects on human health
and the environment (past and present) have yet to be determined. :

Issue #5: The Increased Cost of Cleanup That Could Not Reasonably Have Been Identified at

Time of Agreement

As discussed in behalf of Issue #2, the dose criterion for cleanup was reduced by more than thirty-
fold since the time of the Agreement. Thus, the consequence of reducing the initial dose cleanup
criteria from 500 mrem per year to the current cleanup standard of 15 mrem per year has the
obvious effect of demanding a greater cleanup effort that comes at a significantly greater cost.
This clearly renders the level of compensation for the restoration of contaminated lands provided
under the Section 177 Agreement “manifestly inadequate.”

A second and equally compelling contribution to Changed Circumstances that relates to cleanup
costs is the simple fact that at time of the Agreement, very little if any data existed that could have
provided a technical basis for estimating such cleanup costs. Scientific studies performed under
contract to the local governments of Enewetak and Bikini and presented to the Nuclear Claims
Tribunal in 1999 have made use of data that have only recently become available. Not
surprisingly, these studies cite cost estimates that are several times higher than monies that had
been appropriated for cleanup and restoration under the Agreement.

Appendix E expands on this issue and provides a brief chronology for the evolution of cleanup
regulations, applicable remediation technologies, and essential cost data that have been made
available in recent years but were not available at time of the Agreement.



Issue #6: Higher Cost for Medical Health Care. Medical Surveillance, and Radiological
Monitoring and the Need to Include the Inhabitants of Ailuk Atoll

The higher costs associated with health care, medical surveillance, and radiolo gical monitoring of
Marshallese citizens who had been affected by the Nuclear Testing Program could not reasonably
have been identified at time of the Agreement. This is due to a combination of factors that are
embedded in Issues #1, #2, and #3, as described above. In addition, there is a critical need to
include inhabitants of Ailuk under the health care programs that specifically address consequences
of the Nuclear Testing Program. Under the Agreement, these programs are currently restricted to
persons of Bikini, Enewetak, Rongelap, and Utrik. To summarize, the following are key factors
contributing to medical costs that could not have been anticipated:

a.  revised radiation risk coefficients that raise the observed/firture number of radiogenic
cancers about nine-fold.

b.  new data related to radiation health effects that had previously not been considered.

Included are new study data pertaining to the radio-sensitivity of thyroids during
infancy/early childhood.

c.  larger internal doses to thyroid and other tissues and external whole body doses from
BRAVO fallout than were previously estimated by the DOE.

d.  alarger number of exposed persons than was previously acknowledged. To be included
among highly exposed individuals are inhabitants of Ailuk who were present at time of
BRAVO. Preliminary data indicate that persons on Ailuk were exposed to BRAVO
fallout that resulted in internal and external doses that at minimum were comparable to
radiation doses received by residents at Utrik (see Appendix I).

Issue #7: Exposure of Kwajalein

A review of recently declassified documents has revealed that, in addition to the northern atolls,
other atolls, previously considered to be relatively unaffected by fallout, were found to have
experienced significant levels of fallout and radiation exposures well in excess of the radiation
protection standards at that time. For example, a reconstruction of the radiation doses on
Kwajalein from 1954 to 1956, using fallout data collected with gummed paper, along with
conventional radiation surveillance data, revealed that the people of Kwajalen experienced
elevated levels of fallout following each test, and that these exposures resulted in doses of about
2.9 rem over the three year period. This represents an average dose of well in excess of 500
mrem/yr which was the radiation protection standard at that time. Scientific advisors are
continuing to achieve a better understanding of the magnitude and extent of exposures to fallout
not only on the northern atolls but throughout the Marshall Islands. New information about



cxposure warrants an extension of the medical surveillance program to additional atoll
communities.

Issue #8: Declassification of DOE Records

As part of its “Openness Initiative” the DOE began to declassify a large body of information in the
early 1990s. Included are records pertaining to the nuclear testing program in the Marshall
Islands. Information made available to date represents a total of 77 file boxes.

A preliminary review of their contents has revealed a wealth of critical information that confirms
and supports Changed Circumstances. An example of the impact of data declassification is
provided in Appendix J.

3.0 CONCLUDING REMARKS

It is an understatement to say that the U.S. greatly benefitted from the Nuclear Testing Program
in the Marshall Islands during the Cold War era in terms of testing and experimentation with
nuclear weapons and the effects of radiation from weapons on biological systems and the
environment. In addition to promoting U.S. national security in the Cold War era, the NTP was
critical to prevention of nuclear conflict and contributed directly to ending the Cold War with the
result that the U.S. currently is the only remaining world superpower. Unfortunately, the benefits
of this testing program came at a price. Over the years, the quality of life for many Marshallese
has been adversely affected by a variety of radiation induced cancers and other health effects,
Even for those spared the suffering of health effects, their quality of life has been compromised by
years of exile and denied use of their homelands, the constant fear of living with residual
radioactivity that persists in their environment and within their bodies, and the potential for
radiation health effects that have yet to manifest themselves.

From data presented herein, it is clear that the state of knowledge about radiological conditions in
the Marshall Islands and the effects of those conditions on its citizens were neither adequately
known nor could have been reasonably identified at the time of the Section 177 Agreement.

Indeed, it was this awareness that prompted the provision of Changed Circumstances in Article IX
of the Section 177 Agreement.

It should not surprise anyone that the Marshall Islands will put forward a formal request for
additional compensation under Article IX of the Section 177 Agreement. Such action was fully
contemplated under that Agreement by U.S. officials if credible evidence came to light to
demonstrate that the definition of affected atolls and people was too restricted or that there were

injuries, loss, or damage that could not have been reasonably anticipated and provided for in the
Agreement.




The Republic of the Marshall Islands believes that the evidence contained in this report is of
sufficient credibility to demonstrate that the loss or damage was discovered after the effective date
of the Section 177 Agreement, that the extent of such damages and injuries were not known or
foreseeable, and that those damages and injuries render the Agreement manifestly inadequate and
warrant invoking of Article IX by the Government of the Republic of the Marshall Islands.



APPENDIX A
CHANGED CIRCUMSTANCES PERTAINING TO ARTICLE VIII OF THE COMPACT

Article VIII refers to the 1978 Northern Marshall Islands Radiological Survey (NMIRS) as
the technical basis for the Compact Agreement. Subsequent to the NMIRS, an enormous
amount of additional radiological data has been collected, our understanding of the risks
associated with exposure to radiation has changed dramatically, and numerous major
reports have been published which provide a more complete understanding of the
radiological conditions on many of the Northern Atolls and the potential health risks
associated with residual radioactivity in the environment. Further, the radiation
protection standards have become over 30-fold more restrictive since the NMIRS. The
overall effect of these changed circumstances is the cost of cleanup to currently acceptable

levels is much greater than ever anticipated at the time of the original agreement and could
therefore not have been foreseen.

Article VIII of the Compact refers to the Northern Marshall Islands Radiological Survey
(NMIRS), as represented in the following document, as the technical basis for the agreement:

The Meaning of Radiation for those Atolls in the Northern Part of the Marshall
Islands that Were Surveyed in 1978, United States Department of Energy,
Washington, D.C., November 1982.

That report also incorporates, by reference, two additional reports entitled:
“The Enewetak Atoll Today” and
“The Meaning of Radiation at Bikini Atoll”

Together, these reports define what was understood at that time regarding:

1. The nature and extent of radioactive contamination on the Northern Atolls,

2. The potential levels of radiation exposure and the associated health risks that may

be experienced by the Marshallese due to residual radioactivity in the environment,
and

3. The radiation protection standards in effect at that time.

In the sections that follow, changed circumstances are reviewed from each of these three
perspectives.



The Nature and Extent of Radioactive Contamination on the Northern Atolls
<4 xdtllre and txtent of kadioactive Contamination on the Northern Atolls

Results of the NMIRS, which was performed from September through November of 1978, are

presented in several reports. However, the most comprehensive and widely distributed of these
reports is the following:

Robison, W.L., The Northern Marshall Islands Radiological Survey: Data and Dose
Assessments, Health Physics, Vol 73, No. 1, p. 37-48, July 1997.

This report includes results of the radiation gamma surveys and radiological analysis of 5435
samples of water, soil, sediment, and biota collected on 91 islands from 14 atolls. Periodically
since 1978, and continuing today, Lawrence Livermore National Laboratory, under the direction
of Dr. William Robison, has performed additional radiological surveys of the Northern Marshall
Islands. In addition, in the first half of the 1990s, the Nationwide Radiological Study, under the
direction of Dr. Steven Simon, performed radiological surveys of every atoll in the Marshall
Islands and included over 400 islands. These investigations have increased our understanding of
the extent of the radioactive contamination throughout the Marshall Islands. To date, we have
reviewed the surveys performed on Enewetak, Bikini, Rongelap, Rongerik, and Ailinginae Atolls.
Table A-1 summarizes the results of that review with respect to the number of soil samples
collected and analyzed:

Table A-1. Soil Characterization Data

Atoll Radiological Surveys Performed as Radiological Surveys Performed
part of the NMIRS in 1978 (No. of | Subsequent to 1978 (No. of soil
soil samples) ! samples)

Bikini 891 420 (Simon 1993)*

1504 (Robison post 1979) 2

Enewetak 6’ 507 (Robison 1984 B1996) 2

171 (Simon 1991-1992)°

Rongerik 161 110 (Simon 1992) 3

Rongelap 398 324 (Robison 1986 to 1993)

213 (Simon 1994) ©
Ailinginae 225 167 (Simon 1992) 3
1. From Robison, 1997, Health Physics, Vol 73, No. 1, p. 37-48, July 1997
2. From database provided by LLNL
3. From Simon and Graham, RMI Radiological Survey of Rongerik and Ailinginae Atolls, February 1995
4.  From Simon and Graham, RMI Radiological Survey of Bikini Atoll, February 1995
5. From Simon and Graham, RMI Radiological Survey of Enewetak and Ujelang, February 1995
6. From Findings of the Rongelap Resettlement Project Scientific Studies, by K_F. Baverstock, B. Franke, and

S.L. Simon, Fanuary 1995.

7. In 1979, the Nevada Operations Office of the Department of Energy collected samples of soil at 1011
locations on Enewetak Atoll and published the results in NVO-213, September 1982. These data, which are
referred to as the Fission Product Data Base, are not part of the NMIRS, but likely contributed to our

understanding of the contamination at that time.
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As may be noted, surveys performed subsequent to the NMIRS have significantly increased the
amount of data characterizing the radiological conditions on many atolls. This applies not only to
soil samples, but also to external gamma radiation and samples of food, water, and air. In
addition, numerous reports have been published that analyze and interpret these data with respect
to radiation doses and risks and cleanup strategies.

Our review of these data reveals that the contamination js depleting from the environment very
slowly, and that, from a practical perspective, we can reasonably assume that Cs-137 in soil and
food crops has been depleted from the environment by radioactive decay alone. The implication
of this relatively new finding is that “natural removal” by such mechanisms as weathering, erosion,
and leaching is not a plausible remediation alternative.

Potential I evels of Radiation Exposure and Associated Health Risks

Reports cited in the Compact Agreement also include estimates of the radiation doses and
potential health risks to the Marshallese due to residual radioactivity in the environment. These
estimates were based not only on radionuclide levels in the environment but also on an
understanding of the lifestyle of the Marshallese (primarily diet), radiation dosimetry models, and
the radiation health risk coefficients at the time of the Agreement. Recently, the Local
Government Councils of several of the northern atolls have completed new studies that
reassessed radiation doses and health risks for several of the atolls using more current
information. In this section, we present the radiation doses and health risks as reported in the
1978 reports and compare them to the radiation doses and health risks as currently estimated by
the Local Government Councils for Enewetak, Bikini, Rongelap, Rongerik and Ailinginae. Table
A-3 presents a comparison of past and current radiation doses and health risks,
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Table A-2. Comparison of Doses and Risks

Atoll Radiation Doses Health Impacts
Dose to high end individuals (mrem/yr whole Time-integrated collective health detriment
body) (total number of cancers)
NMIRS (1978)** Update (2005) NMIRS (1978) Update (2005)
Bikini Atoll 100
Eneu 419 451 up to 3
Bikini 3329 3889 up to 22
Enewetak * (See Table A-3 18 Enewetak * 10
below) 1355 Enjebi
Rongerik 145 up to 129 upto 0.2 up to 2
Rongelap 215 190 up to 0.6 up to 56
Ailinginae 145 up to 45 upto 02 up to 2
Wotho Island 16 NC up to 0.01 NC
Likiep 40 NC up t0 0.2 NC
Taka 1 NC up to 0.01 NC
Jemo 37 NC up to 0.03 NC
Utrik 40 NC up to 0.2 NC
Bikar 113 NC up to 0.2 NC
Ailuk 48 NC upto 02 NC
Megjit Island 54 . NC upto 0.2 NC
Ujelang Island 11 NC up to 0.01 NC

* The Enewetak report presents its results in a different form, as described below,
** All values are decay corrected to 2005 in order to facilitate a comparison.
NC =Not Calculated

After correcting for natural radioactive decay, high-end doses derived in 1978 are generally in
agreement with current values for the five atolls. However, updated estimates of collective health
detriment are much higher than estimates previously provided in the NMIRS reports. The
primary reasons for the differences are due to the fact that 1978 estimates were based on smaller
projected populations and shorter time periods for exposure (i.e., 30 years). The updated
estimates take into consideration recent estimates of the population growth rate, time integration
periods extending 1000 years into the future, the assumption that eventually most of the
population would return to traditional lifestyles (which includes diets consisting predominantly of
locally grown foods), and the possibility that large portions of the atolls would be dedicated to the
production of copra. Another contribution to differences is that the 1978 estimates of health
detriment were based on radiation risk coefficients recommended by the National Academy of
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Sciences (NAS) in 1972, while the current estimates of heal
coefficients recommended by

th detriment employed risk

the EPA in Federal Guidance Report No 13 dated 1998’ and EPA

1994°. Within this time period, the risk coefficients have increased several fold. The updated
estimates of potential collective health detriment, therefore, represent a substantial change in our
understanding of impacts due to residual radioactivity in the environment.

A second report entitled “The Enewetak Atoll Today’
individual doses and lifetime health risks for various
understood at that time. Table A-3 comp:

those recently prepared for the People of Enewetak.

ares the results of the

> dated 1979 presents similar estimates of
islands of Enewetak Atoll as they were
1979 NMIRS investigations with

Table A-3. High-End Doses and 30-Year Cancer Risk on Enewetak
(local food only and no food banks)

Island NMIRS Recent Update
mrem/yr in 1978 Increase risk of mrem/yr in 2010 Increase risk of

cancer relative to Cancer relative to
normal incidence normal incidence

Enewetak 24 9.0e-04 18 2.0e-03

Medren 24 9.0e-04 21 2.3e-03

Japtan 24 9.0e-04 31 3.5¢-03

Bijire 294 8.8e-03 247 2.8e-02

Aomon 294 8.8e-03 242 2.7e-02

Enjebi 2010 4.4e-02 1355 1.5¢-01

Consistent with previous data for other atolls, radiation doses for islands of Enewetak derived in
1978 and those derived more recently compare reasonably well (within a factor of two) when
radioactive decay is taken into consideration. However, the more recent analysis presents lifetime
health risks that are about 3 to 4 times higher. The increase is due primarily to the increased value
of the radiation risk coefficients as noted previously.

EPA 1998, Health Risks from Low-Level Environmental Exposure to Radionuclides, Federal
Guidance Report No. 13, EPA. 402-R-97-014, January 1998.

EPA 1994, Estimating Radiogenic Cancer Risks, EPA 402-R-93-076, June 1994.



APPENDIX B
NEW SCIENTIFIC UNDERSTANDING OF RADIATION HEALTH RISKS

Since RMI and the U.S. initially reached an agreement on NTP compensation terms, the
National Academy of Sciences BEIR V Committee (1990) has asserted that radiation is
almost nine times as damaging as estimated by the 1972 BEIR I Committee. This scientific
revi