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MATTERS

Subject: RecoWr@ndat ions for ~proving Agency NEPA “

procedures

and made two basic recommendations :

1. “In partic’.Jlarwe are interested in finding
.
— @&-3~zEo-3solZW~9 -nu*~s of=-imP:c%%~te-__.._..-;.-_’:_
----
—fmn+x3+i*&ev7er:5m rcradep-~ me~

~~~g- .-.-.—.--
—-

ful review’=.”
.-. .-—__.

.

2* “On the matter”of applying the IWPA statutory
language ‘major Federal actions significantly

affecting the quality of the human environment’
to your particular agency programs and pinpoint-
ing the precise-timing of.the hWPA.,..revxew a@-

interagency”..consultations called for, your agenc~

procedure~must provide the-specifics vj~thi~
the frame~~orkof the statute and our Guldelynes.
These procedures are important both in helplng

to i~entify the types of
statements are likely to
where statements arc not

action on which impact
be necessary and those
called for.”
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~ addition to agency in@iries
about the effect of court

decisions, a number of agencies have raised procedural.
relating to the interpretation

of existing
questions
provisions of the CEQ Guidelines which we feel deserve

clarification in a general xnemor_andum.,

Agencies should consider the extent to which the issues

discussed in this memorandum and Chairman Tra+n’s mem-
orandum of l?ebruary,29.are-ja.dE–-qua.te.ly‘-eal.t--w&th‘nd,er.-..
their existing NEPA procedures.

In many cases, actual

zevisim of NEPA procedures may not be necessary.
In

uther cases, procedures or practzces
may have to be

modified. Agencies are ~ecpested to
inform the Council .

of the action they take m response to
these recomenda-”
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Timothy ‘Atkson-
I G&eral Couhsel

Attachments
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RECOMMEh~ATIOllSFOR IMPROVING
AGENCY NEPA PROCEDUPSS

A.

-. —.. -’”
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.-< .’---

------ -.
—. .--—------

t

Substantive Issues: ‘ The Reauired Content of Environmental
Statements. . ,

.1. Duty ‘to Disclose Full Ranqe of Impacts....

Court decisions”W3d~r~he National Environ.menta>.
..-----

policy Act have”established that ‘he “detailed” - ..-
stataent referred to in section 102 of the Act . -
must thoroughly ex~lore all known environmental
consequences of and alternatives to malor Proposed :
actions even though this may lead to consideration
of effects and options outside the agency’s actual—

control.
.- -a --- -“—.— —.-—.—- —a .---—.— _--.--=+_.__——.. —— .— - --—__=----___-. -.. -7:.— .-—..——._-—.,~~.y____—— ~~=—..s- -—----:.-----_?=._;::_——--.———-=---..- ------=---.—

=-+iewed’”as itip”&-+~X~a~pi&aA*tif.* ~,z:=-!’~*~– ~“-”--,--:-:.dI&.@ur ~1,“qe@ir-~”~~-~l_is @_~s~c[p_rJ.n~5i&}.~_~-s:--_~.~-Z;--.-
——.-..- -—-

‘-fie&t to ensure that rel-evant~o+fficlalsand th-e~--“ –
-------...—.

public are alerted to the environmental impact of
Federal agency action. See EDF v. COr~s of
Enqineers, 2 ERC 1260, 1267 (E.D. Ark. 1971).

.

Fu~thermore, the.range-of impacts .whic.hmust he=.= .::.
c~=dered- cannw15=-b.e:-liiiited-to‘the..t.raditi~-ila~”.:
area of agency jurisdiction or expertise. NEPA in

essence’adds a new mandate to the enabling legis-
lation of all agencies, requiring the development
of environmental awareness for the full range of
impacts of pro~sed agency action. By failing to

discuss reasonably foreseeable impacts or by dis-
cussing those impacts in a perfunctory manner, an
agency defeats the purpose of the statement and lays

“.
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itself open to the charge of non-compliance with
the Act.*

w order to ensure full compliance with this require-
ment it is desirable that agencies develop in advance
a list of the typical impacts of those classes of,

-- actions that the agency regularly takes. In develop-
ing such a list, agencies are reminded that impacts
include not only direct effects, but also secondary
effects such as “the effect of any possible ch~e in
population patterns upon the resource base, including
land use, water, and public services, of the area in “
que~tion.” CEQ Guidelines S6(a) (ii). .>

By giving consideration to such impacts agencies
should also be able to develop an increasingly

..—- specific set of ‘standards for determining what- :-- ---:~.–—Q __.—
.-~<-cons%itut&S~-’Major~-iczenvii&inentally-.:=~~~ni:fi.CaA&_>-”_~:-~.-a

.--—_
.

.::-a-ctions.Application.~f ~uch starid~tas“t~‘tfi~”~._ ;Z-l. ~~:—
“-”n-orma”~’rage ~f~’agen’c~:-a~-t~on~-~i”r~~‘fiake--~~ssihl~. .---

earlier and more accurate.identificat-ion of actions

F subject to the s102 requir&ment.

,
—--- . .. .. . . -
---- -- .—.. —___ ..-——. . .—-—-——-- --- —_ --- --- ---- -- ___ .. .- —. ---- - - -.

*See, e.g., Calvert Cliffs v. AZC, 2 ERC 1779-,1782 (D.C. C~r. -
1971) (purpose of statement is to aid agency in its decision

j,

—
and to fully inform other interested agencies and the public
of environmental consequences) ; EDF v. Corps of Enqineers,

2 ERC 1260, 1267 (E.D. Ark., 1971) (statement must alert
President, CEQ, publict and Congress to all known possible
environmental consequences) : EDF v. Hardin, 2 ERC 1425, 1426

(D. D.C. 1971) (agency must undertake research in planning
stage adequate to expose potential environmental impact);
EIY v. Velde, 3 ERC 1286 (4th Cir. 1971) (genuine rather than

perfunctory compliance with NEPA requires agency to explicate
fully its course of inquiry, its analysis and its reasoning);
NRDC v. Morton, 3 ERC 1558, 1562, (D.C. Cir. 1972) (statement
is for the guidance of ultimate decisionmakers -- Congress
and the President -- as well as a9encY, and must provide
discussion of all reasonable alternatives) ; Greene Countv V. “

I’PC,3 ERC 1595, 1600 (2d Cir. 1972) (statement must present

@

“a single coherent and comprehensive environmental an

.- 4

., ..
.
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Recomendatj-on ++1:
Agencies should develop a.

list of the full range ‘f ‘mpactso~=~~~io~~

be involved in the tYPical tYPe~
they undertake. This will require a listing

both of typical agency
actions affecting the

environment, see, e.g.~
Forest Service NEPA

procedures # 36 Fed. Req. 23670 (1971), as
‘related, potential impacts~

well as a list of
Water Resources Council

“proposed
see, e.908
principles ....’”36 Fed- . 24159-62 ~1971)~

This description of potentia}
impacts w1ll

help guide officials respons~ble f~r prepara-
tion of impact statements by ensur~ng that
critical impacts are not overlooked and by

making possible earlier, more accurateenvironmentally . .
identificat,>onof “major!: .
~signifi~”fit”act’ions:-_. “-_-_-.~___L=u- “.-~.,_z:-—-- c.~_=-:_-.__.__——&- ---2--—— -Q,=.- .-_.-._ -----.-.— ---= ----- ‘- -.

.. --- -.-—- ---. ..-.----- ----_-_-.Je_-=,-.:-.&____u.--—~—.— ,—-- --- .—+.

Duty
- ~3 .,,’3.g~zn-ceu$A5~”k&m’=~~~&,~t.s+u”vahtG&”oe-”--_<:7

the pro]>os~d>.Ction. -~

In@Xent in the duty imposed on any agency ~y NEPA
to promote environmental quality is the obl~-
gation to weigh the possible environn~entaleffects
of iaproposal against the effects on other public

vakue~ the-agency is ‘mandated to c@ns.i@W.~If.the __
environmental effects are adverse, the a~ency must
coxx~iderwhether they outweigh the benef~ts o: the
prqposal in deciding whether to go ahead. Th~s4
implicit requiraent is confirmed by the directive

of .Section 102(2) (B) that agencies develop methods
for giving “presently unquantified env~romental
amenities and values ... appropriate consideration.

in decisionmaking along with economic and technxcal
considerations. ‘!

....

.- /

. .

●
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However, “NEPA does not specify whether this

balancing of environmental and otheroconsidera-
tions must be spelled out in the env~ronmental
impact statement under Section 102(2) (C). Each

of the five items expressly rewired to be

included in the statement relates to environ-
mental effects -- excep’tthe third, which does

not specify what type of information should be
given about “alternatives to the proposed act~on.

From the bare language of Section 102(2) (C), it
is not wholly clear whether the 102 statment is
to catalog only the environmental effects of the
proposed action and of alternatives, or whether

the statement is to discuss ~ of the importmt
considerations bearing on the wisdom of the
proposed action.

.

.

-. —--

*

. .

Subsection 102(c) establishes a procedure
desi~ed to insure that in instances where

a proposed major Federal action$v’ouldhave
a significant impact on the environment
that the impact has in fact been considered,

that an-~-~dyerse effect>-__w~i$hcannot be...“._..-—---- - -
avoided ar-e–-]u-stified-by–some other =kated ‘—T
consideration of national policy, that short-
term uses are consistent with long-tern

-‘;

productivity, and that any irreversible

and irretriev~le corrmitientsof resources
are warr=ted. 115 Conq. Rec. 29055 (Oct. 8,

1969). (Emphasis added.)

This interpretation is supported by several state-

ments in court decisions. In the Calvert Cliffs

case the court stressed the necessity for “balanc-
- ing” under/NEPA and the role of the 102 statement
in showing how the balancing was done:

.—.— .—
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In some instances environmental costs.
may outweigh economic and technical
benefits and in other instances they
may not. But NEPA mandates a rather F
finely tuned and “systeinatic” balancing
analysis in each @stance.

.
3.
J

To insure that the balancing analysis is
carried out and given full effect, Sec-
tion 102(2)(c) recpires that-responsi~e -
officials of all agencies prepare a - ●

“detailed statement” covering :h~ fiPact -
of particular actions on the en~lronment,
the environmental costs which might be

.

avoided, and alternative measures wh~ch.
might alter the cost benefit equatlon-
2 ERC atL>781-82. “ -.- -- .....-.. =.—..–-——-. -- - .—---.- - -.—-—:-- -- —. ———- — --

-. =:-
----similarly,~~”sN~fifti~l Defense~Cowc~l -v----- ,:-.-—--.——.

c-

—--- - ‘~---}!ortonon.the.~~_@}r~bse<-~~@~a~~~-~-~l=Y-&-=:-~~ ~T~ ,--— -=- -.-. .. .,---
.

The impact stateme-ntprovides a basis for
F (a) evaluation of the benefits of the

proposed project in lig”ntof its environ-
.

mental risks, and (b) comparison of the

net balance for the proposed project with
the enviro=~ental risk presented by alter-——.--—.... ....
na”tive,courses of ~cti-on. ‘3 ERc it:1561. - -e--. — ---

1’
These judicial comments do not, however, detract
from the primary purpose of the 102 statement: ●the
assessment of the environmental effects of possxble
actions. NEPA was enacted out of a concern that
environmental considerations were not being fully
canvassed before action, and the purpose of Se~-
tion 102(2)(c) is primarily to require a “deta~led
statement” of environmental effects. Where an

agency’s proposal entails adverse environmental
,-consequences, the 102 statement must ident~fy the

countervailing interests that would support a
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decision to go ahead. This does not mean that
.

the statement may be used as a promotional docu-
ment in favor of the proposal, at the expense of
a thorough and rigorous analysis of environmental
~ris~:s. In most cases it ma:’be impossible and
unnecessary to discuss the countervailing interests
in the same detail as &vironmental factors. The
court in the Morton case observed that “the con-
sideration of pertinent alternatives requires a
weighing of numerous matters, such as economics~
foreign relations {and] national security ....”
3 ERC at 1561. A detailed discussion of each of
these subjects could require as much space as the
environmental analysis itself, destroying the focus -
of the 102 statement and undercutting the purpose of
l?EPA. What is necessary is a succinct explanation

-. of the factors t.gbe balanced in reaching a..decisi~nt
,j~us alext.inq.tfi~.agency,de.cisio~-~x<r?.@s:w&e.>1.:ss-–:u.-----

-- ‘:-=&-thepresidRg-~~~.-$@g~~~sgi_~@l_%~&~$.~~$C-~$?<~f@~ri@t&e--
-----:.

.-—. -—-..
- ‘=of the’in”teres~:+l@t-ar6”..b&_ng_s”ervedat_tb~;~pensE~. ..... .— -- —-—. ..c.-—-

.“. of environmei-tal-’walues.“’- “ -- .““-‘

●
%

Recommendation *2: V?herever adverse envi-
- ronmental effects are found to be involved

in the proposed action, the impact state-
ment should indicate what other interests

-. .. _ and consj.d-er_a.t.ion_sof-Fede~al~_olj..y-_-@@ht.-.,..,_—
. be found:=~=~t-ify the-seeffects. Th~” “

stataent should also indicate the extent
to which these stated countervailing
“benefits could be realized by following
reasonable alternatives to the proposed
action that would avoid some or all of
the adverse environmental effects. In
this connection, agencies that prepare
cost-benefit analyses of proposed actions
should attach such analyses to the environ-
mental impact statement.

.

,
.
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3. ,Duty to Consider Omosinq Views.

--_—_ .-..

.- -

~ Committee for Nuclear Resmmsibility v. Seabor~,
3 ERC 1126 (D.C. Cir. 1971), the Court of Appeals
considered the duty to discuss opposing views under
NEPA . The Court observed that in order for the 102
statement to meet adequately the “full disclosure”
requirement, it must “set forth the opposing views”
on significant environmental issues raised by-the
proposal. To omit from the statement any reference
whatever to such views would be “arbitrary and
impermissible .“ Again, however, the court noted

.

.
that “only responsible views need be included.”-———-. ----:--—.-----——---
What is re~ir%d is “a meaningful reference that

identifies-the problem at hand” for the agency
decisionmaker. - 3.:ERc_at~1~9= -‘-- ‘~ - -.”‘:~-~~~“- –

‘-requirement b-men-stronger te~s: ‘“ ‘---‘-= ‘“-
—_——.

--*

Where experts, or conce.med public or
private organizations, or even ordinary
lay,citizens, bring to the attention of
the responsible agency environmental
impacts which they contend will result- -.=

— -.=—..-
from”~h~~r~p.osed agenc~actiomc.-then --X----
the s102 statement should set forth
these contentions and opinions, even if
the responsible agency finds no merit
in them whatsoever. Of course, the
s102 statement can and should also
contain the opinion of the responsible
agency with respect to all such view-
points. The record should be complete,
EDF v. Corps of Enaineers, 2 ERC 1260,
1267 (E.D. Ark. 1971). .

?.

.—.. ..

.

‘.

-.

●
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Again the relevance of this re~~rement
for agency

NEPA procedures

.
is primarily a matter of ens~rlng

that oppasing views are fairly treated and d~s-.
cussed in the process of.prepar~ng

draft and final

statements.

.- —--—.
----- -------_—_

!“
*

I

$
1

I

8

I

Recommendation #3: Agencies should make an

effort to dis-cover and di-scussall major.

ptints of view in the draft statement itself..

W&re opposing professional views and res-ponszble
opinions have been overlooked m the drart

statement and are brought to the agency’s
attention through the cormmenting,process~
the agency should review the pos~t~ve ad, -
negative-env.+ronmentaleffects of the act~on
in l-ight=.~f~ti~oSe:~ie~~s~9d-jShQU~’d-.m~k.:-a.. ~“‘L-l~l.—

in th$ @~l- s%ketienk=----+<:meti”i?g~??~~f~~enee’~--. -.->+t.*:—>

to the e>~Xtikna3-of-.mY-T@.spTnSi~~e- 0pP-@ri9-’=--:==
view not ade~ately discussed-in the draft- ---.

statement with resp”ectto adverse env~ron-
mental effects, indicating the agency’s

response to the issues raised.
All substantive

cmmments received on the draft should be
attached to the final stat~ment, whether or
nnt each--~-n C-ornent ~S thouGht to mer~t — _-

@dividuti”ldiscttssion“byt-heaaencv n
the

~t of the statement. At the same the that

~pies are sent to the Council, copies of

final statements, with comments attached,

Should also be sent to all ent~tie~ -~
Federal, State and local agencies, private
organizations and individuals -- that made

substantiv e”commentson the draft stat~a~t
thus informing such entities of the agency s
disposition of their arguments.

.
<“

.

.
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4. 3P “’Alternatives” to the Proposed Action.

The recent decision in NRDC v. l~orton,supra, dis-
cussed the “full disclosure” requirement in relation
to the requirement that apencies consider the “alter-
natives” to the proposed action. See also EDF v.
Corps of Enqineers, 2 ERC 1260, 1269 (E.D. Ark. 1971)
(discussing respects in which consideration of alter-
natives in proposed dam project was legallyde~icient).
The most significant__aspectof the~!orton-decision”i-s
the court’s conclusion that all alternatives reasonably
available to the Government as a whole must be discussed -
even if some of those alternatives are outside the
control of the agency preparing the-statement. Dis-
cussion of such alternatives is required in order to
guide the decision at hand as well as to inform the
public of the_is9ues and to guide the de_cis&ons_of.._~:-
fi_~-Presidenc~-&-<o_n9re-S~–=-:1~._.~– .._ - - :-.>- —. .=_:-_~~.-.-.-. ---- — -. —— -----

emphasize that it was not requiring th-eimpossible.
“A rule of reason is implicit in this aspect of the
law, as it is in the requirement that the agency
provide a statement concerning the opposing views
that are responsible.” 3 ERC at 1561 (citing
COKwlittee for Nuclear Resp~nsibilitv Inc. v.
Seaborq, 3-ERc.1126, .112s-29 (Dfic.Cir. 1971),)----What--:
NEPA require-sis “’”-information sufficient to petiit .
a reasoned choice of alternatives so far as environ-
mental aspects are concerned.” 3 ERC at 1563.
Detailed discussion is not required of alternatives
that “are deemed only remote and speculative possi-
bilities, in view of basic changes required in
statutes and policies of other agencies.” 3 ERC
at 1564. And the agencies need not indulge in
“’crystal ball’ inquiry” in assessing the effects
of alternatives. The agency will have taken the
‘hard look” required by NEPA if it has discussed
the reasonably foreseeable effects with a thorough-
ness commensurate with their severity and the sig-
nificmce of the action.

.

.
.,..
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The relevance of this decision for agency NEPA
procedures is primarily one of ensuring that the
refereilceto “alternatives” is interpreted con-

sistently with applicable judicial opinions. In
most cases a judicial interpretation of a statutory
term does not require an amendment of related docu-
ments employing the term. Presumably the term will
be applied and int~rpreted by ~ agency in-acc~rdance ‘~
with governing judicial decisions. However, in view

of the importance of the Morton decision and in view
of the conflicting practices of so~meagencies prior
to the decision, it seems preferable to &xpand the
reference to “alternatives” in agency NEPA procedures
at least to the extent of indicating that all reason-
able alternatives will be evaluated# !=venthough theY ...

_Zj__rn_ay.no_tall-lie yithin--the..agticy~s~ctintrel-_-Su~la...=:>~----h

1’
...—- --recision-w@ldZ_&Z:--d- in’any-ilay.&Q~.a-&&c$Js..””.>-+~.-=..-.

_ ..___..--- .—- -–-curren$ legti~tiptisibiliti.es;-”.~d:rni~>%.~.n~u<e.j.+~’’~~~;.—-.— -_—:_.—..-—.- .—-.–-.
.- that officials–p~+parin-g-the -stata”ents”-keep”-in‘mind

the proper scope of alternatives they must consider.

-.—- .,

.\
1

Recommendation %4: Agencies should indicate
that all reasonable alternatives and their
environmental impacts are to be discussed,
including-tb-osenot within the znit~or-ity”-of

--...-
Examples of specific types ofthe agency.

alternatives that should be considered in
connection with specific kinds of actions
should be given where possible. Such examples
should include, where relevant:

~ (1) the alternative of taking no action;

(2) alternatives requiring actions of a
s$~ificantly different nature wh$ch
would provide similar benefits with

, different environmental impacts.-
(eeg., a fossil fuel v. a nuclear
power plant);

.

.

. . . ,/
.



. .

,,,

.
. .

,/ 11

.::.
J.

e’
I
I

_.—

.-
,1

.
i

I

i
i
i

(3) alternatives related to different
designs or details of the proposed
action, ~~hichwould present different
environmental impacts (e.g., pollu-
tion control equipment on a nuclear
plant). f

~ each case, the analysis of alternatives
should be sufficiently detailed and rigorous
to permit indepe.ndenkandcomparatiVe-&alua~ion -
of the benefits, costs and enviroriiientalrisks
of the proposed action and each alternative.

B. Procedural Issues: Preparation and Circulation of
Environmental Statements. 1

1. The “Pre-DYaft” Staqeo .- ~1 I~ .;z.—....—..-..= —-=---—-- —..—.-—--——.—~:—.—— ---.—-..—. 1-.~.— .“..*~.-
.--- .- .-- -. __-_ .:..-._--------:z’e~;-‘L-~’The~~&&~~-~~~&$&;<$ ‘:a~<v~e-1~~- ‘~%-2”f~~&-6”e-&O ~” –.-:~%-.-.. . . .

--- the re@q~d~&fitent_o.f.i”qpact-‘st5&&”&.n-E=,>=vn_--”~—.. —-.---.—:.:—— ---- U. _-———— --——
n-ece;stirilyh“ave“iiipli&a-t-ionsfor the procedures
that agencies follo’.vin preparing such stateiients.
It has already been noted, for example, that
agencies should make every effort to anticipate
and discuss all major points of view on the
impact of the proposed action in the draft state-
ment itself== ~.~-pr~uza -+w~~-~an.~n- .,--~—— =—— .—.—-. terns the extent to which-~gencies-”should fo~~~ly- ‘=”-
seek advice from other agencies or members of the
public prior to preparing a draft statement.

The CEQ guidelines do not require a formalized
.“pre-draftl~consultation process. Indeed, the
reason for requiring a draft statement in the
first place was in order to satisfy the “prior
consultation” requirement found in s102 of the
Act, which refers only to a “detailed statement.”
At the same time, however, in order for the draft

.. statement $0 present an adequate basis for dis-
cussion and comment, it must provide a fairly
thorough discussion of the impacts of the proposed
action and alternatives. I$hercan agency lacks
the expertise for making such an evaluation, it
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should not hesitate to solicit help on an informal
basis from other agencies. Cooperative arrange-
ments of this sort have already been tried in a
number of cases. ~urthemore, in preparing a
draft statement any agency should welcome what-
ever helpful information may be forthcoming from
other agencies or from the public.

In order for such information to be forthcoming,
however, agencies-would need to develop me%s of
alerting other agencies and interested members.-.
of the public to the fact that a draft statement.
is being prepared. - announcement to this effect,
at least with respect to administrative actions,
would serve three useful functions:

.- (1) it-WOUIQ enable-agencies and -interested‘ ~,=

i

—

-1
1 9

..

(2) it would prov-ideadvance notice of the
fact that a draft statement will soon
be available for comment;

(3) it would furnish evidence of the point
- ...... fi..ti.rue-fitheagency- djecisio~ak+ng ‘:‘“z-----

process that the 102””processis initiated.
.

Recommendation +%5: Agencies should devise an
appropriate early notice system, by which the
decision to prepare an impact statement is
announced as soon as is practicable after that
decision is made. -(Compare in this respect
the “notice of intent” provisions contained in
s8b of the NEPA procedures of the Environmental
Protection Agency and the provisions for early
public notice contained in paragraphs 12 and

. #
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13
..

14 of the NEPA procedures of the Corps of
Engineers.) In connection with the develop-
ment of such a procedure, an agency should
consider maintaining a list of statements
under preparation, revi~ing the list as
additions are made and making the list.
available for public inspection.

2. Draft Statement Reference to Underlying Documents.

The concern that underlies many of the Jud+cial .:
interpretations-of the ~102 re~i”r~ent- is ‘one - ‘--
of ensuring that the 102 process provides an
adequate opportunity for comment and.partici-
pation by other agencies as well as interested
members of the public. -

.

In addition, the requirement”that agencies .~ .
consider and_r&pond.to opptisingtii~ws_..s.Mgg-e.sts~...-------

‘-~that the lQ2--~fi~~l~-mu=&>~~c~5iS~:-Of fi-o-re~--h-~~-.;--’:=:_.-..- ---, ?#-= -=--.. .-_~- ----‘_~@mple-asser_~~on~ ab:o-ut~-.e.~.~&~e~:-~%~~~.~5’<n~~–l--------—.--=.
““impacts; .th~.C&&~’&+ent~-~~:;-a-~-so‘ref~ec~--~~-e :-”-:‘-’1..—.

underlying information on ~;hichthose assertions
1 are based. One of the primary reasons for the

injunction issued in ~F ~- corns of En ineers,
for example, was the discrepancy between asser-
tions made in the impact statement and the
evidence on which those assertions wer<e.-based.. ... ...-...

_-=S~~2-E R~-at~~~~ti~g~--~~~-s--p~~~l-&z=&fi--4ar~~Y: . .....:--:- .—
11 be avoided by indicating in the draft statement

the basis relied on for assertions that are
likely to prove controversial or debatable.

.“

Recommendation #6: Draft stataents
should indicate the underlying studies,
reports, and other information obtained
and considered by the agency in preparing ., .
the statement. The agency should also
indica$e how such documents may be obtained.
If the documents are attached to the state-
ment, care should be taken to ensure that
the statement remains an essentially self-
contained instrment, easily understood by
the reader without the need for undue -
cross-reference.

.

., ...
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3. Publication and Circulation of Statements.

Section 10 of the CEQ guidelines emphasizes the
importance of preparing and circulating draft
statements “early enough in the agency review
process before an action is taken in order to
permit ameaningful consideration of the environ-
mental issues involved. The-Council hasrecently

receive.d.complafi.tsfrom a number of..agenciest -
aswel~ as f~om~menibersof the ”public#--that”-th@”- .
minimum-periods established for comment and
advance availability of statements are being--’-

unduly shortened by the delay in actual receipt-’
of the-statement. Confusion appears to have
developed over whether the time periods are to
run fmm the date.t~.eagency mails the skat~ent~”...--

-—‘or from the.da%.ezth.e...st+twe~t.is--~ei-~~~dbY-.~...:~_~I:--:.~---.””-f~=-- -’:’?+;~;~ meri~-&&@u& ~,:-~~”-~+:~::g-,<:--<’s:
-— -———

-.
— — ......:—-—-———-—------.-:.?..-—=-.-——=—:”.- --_—..-—.. ——.— -—-— —— ——-—~—==.,”—— .-—- --_*—-—— . _ _=-=~=_.-——* c,=.=.+=--, -—.=.::.-.—

“-”~’~=—<rn~ccord~~c>:~it~-~lo~)-of the ~~ul~e~8--—---”’

the Council’s policy has been to calculate the
time periods from the date the statement is

. received at the Council on Environmental Quality.
This date will appear in the Council’s weekly
publication in the Federal Reffisterof statcxnents
received during the past week as well as in the

---” mrrthly 102-Mowl~
..-.

In ordd~~~~~”d-::f~-~=e - - ~ -..---
confusion on this issue, agencies--sh-ouldensure that
their practices in calculating the minimum times“
periods reflect this policy.

.-----

In many cases, of course, a time lag will still
occur between the date of receipt of a statement
by the Council and the date of receipt by other
agencies or members of the public. To some
extent~ the problem created by this delay can
be avoided by adoption of the early notice
-device descyibed in Recommendation #5, suPra:
such a device would enable potential commenting—
entities to request direct notification as soon
as the draft statement -is available. In large ,
measure, though, the problem of providing “timely
public information, ” see Executive Order 11514,
S2(b), requires agency initiative in publicizin~

Q

the fact that a draft statement is available
ii ~J[,:!:\~.r-
B .. 9

. , .. .
.
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haencies should not rely
solely on the fact of

mal !?eqister publication by the Council, but.
-L-..7a‘-onsider adopting such Practices

as publi-

cation in local newspapers
ax,dautomat~c notifi-.

cation of (and possible>automatic ~~str+but~on
of

statements to) organizations and zndlvzduals,that

the agency knows are likely to be interested m.

-.

. . .. . .-—

the project. = - —-—-.

Recommendation %7: Agencies should ensure

that the mintiL~ periods for review and
advance availability of stataents are
calculated from the date of rec:~pt of the
statement by the Council on Eny~ro~ental
Quality, as noted in the Council’s Federal

Reqister.tid=J02 Menitor .anoVncaents:- - __.:——_..-.—-,=--—-----—..--._._.-.- ‘A~en~_s”-~~-OUfi’~”&l-sQ~@&ti~.~&=~_@j$ri&t&--- .-:--”+:.:-._-,___—--— L-..—._____—::-.—.____q----—-‘--”-:-met~@: ::o~p~~j+ili:g _tl&l~*ric-z-Q f-====-:~:-z.—-----——-=-- ...—.-.—.— ..—
....____—______.....

‘-~l__ .~-”~;ldraf~-S_>~_~O-~~_xkT~~>~~~~-~~ ?——~.—.— . __-——_—
_————

tion in local newspapers or by malntalnlng
a list of grc~ps

“knc~,.,mto be interested m.

the agency’s activities and directly not~-
fying such groups of the existence of a

draft statement, or sending them a copY~

as soon as it has been prepared. .---—-..------. -.—- .—- :-—. ..... .-. ---- :-.:—.“”— .==--- ---- . .. .._.~...=~-----:----...=. ---------.-L _--:.-.—-—v--—.—

4. ‘Actions Which Ifiv~ve ‘\{tirethan one Aqency.

Some confusion has arisen in applying the “lead

agency” concept to actions involving more than

one agency. Section 5(b) of the CEQ Guidelines

provides that the lead agency is
$ItheFederal

agency t~hichhas primary authority for comitttig. .

the Federal Government to ~ cours~ of act=on ‘+th
significant environmental unpact.

Th~s descrxp- ‘

tion of “lead agency” was not meant to foreclose

the possibility of having a stat~ent prepared
jointly by all agencies

involved m the program
‘“ or project= The critical consideration is that

the cumulative impacts of the entire project be

evaluated, even though each kdividual agency’s

. ,,
.
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action relates only to a part of the progec.

ln some cases it “will be most efflclent for

the agencies involved to agree on a single

lead agency to prepare the st~tment on
the

entire project, obtaining ass~stance as

necessarY fron the.other agencies involved

or from other agencies
with relevant expertise.

Relevant factors in determining the proper
assume such a role include:

the time
agency to
sequence in which -the agencies’=uome -tivolved.~

ti the project~ the magnitude of their respect~ve.

bolvement, and their relative expert~se w~th

respect to the project’
s mviromental effects.

But these criteria are not absolute
and do

fmeclose either a cooperatively prepared state-

‘ m-, or advance agre~ent on designationof a

“lead agency” ~<< ~UrPoSes
Of ensuring leadership

Wh-icheverprocedure
_and assi~_&gg:.B~O.~s$bil~-ty*-:=_;z+_____

..----..-----<
:-.:=.—

‘~l-g-fOJlO\J_ed`.=@~e~'t~Je-;criti-61S1-~CoPSXdS%at:+.ons::=‘-,---—___.—— ‘--%E-ssct.iQn::~33:~+-5?::-,~-;:-{~~.inherent-in=~”~s>~-o~-~~’i-ms.——— ----- , -_—._-.——— .—--- -
(1) evaluation of the =ntlrepr~j-~-~t-”~:~~d(~> “

preparation of the 102 statement before ~Y Of.

the participating agencies has taken ma30r or
irreversible action with respect to the pro~ect.

see UPPer Pecos Ass’n v. Stans,
2 ERC 1418 (lOth

cir. 1971), pet’n. for cert. Pendinq,
40 USL~~ 3444

.qo. 71-l133e”Wr” .6,1972). . =-. .-.:_____-—.A.--—---.–_—z. ..--——.- — — –.=.. -.” ——. —---”’--— ——

Recommendation *S: In resolving “lead agenc~

questions,-.ag=cies should consider the “-

possibility of joint preparation of a state-
m~t by all agencies invO1ved’ as “~s~’es

...desiv-ationof a single agenyy to
leadership responsibfities m preparing
the statment.

~-either -case8’”thestate-

ment should contain-aznenvironmental ..evq~ua-

tion of the entire project, and-should be,
prepared before major or irreverstile actzon

have been taken by any of the participattig
agenc~eS.

t.

not

.—

-
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5. Statem.cntswhich Cover Nore th= One

i“
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Related to the above probla,
is the problem-of.

determining the-proper-scope of n envl:on-’-”
mental-act stata=nt

ti_connection with

Federal,’progrms that may involve a multi-- .(-.

plicity. of..”individual!“actionsJ’
Section 1“0(a)

to the
of the CEQ Guidelines makes referenye
need for SUCI1“progr~”

statments m certain.
~d this topic was exPlored ~n.

some
cases, -=.. ..

detail at our agency”revielwsesslons,~n ~~~
December. In part, the problam re~zres. . .

careful agency attention to the deflnltlon .
of the ltactionl~that the agency ~s undertaking.

If the definition is too broad and the progrm

too far removed from actual tiplaentation, the

resulting analysis is likely to be too general

- to prove useftililOn.the o=ther.h~d’
an excessively -----—..

L--
—. n-arro~?defitii~~an~i~~-~}k~~y~.t~s-~lt--~n-U%PaC~--~}<+”-‘~~
‘~~~~=-;z:=tat&e~t.-:&&t~~gn& ~.~.:cm~k~ ,%-gfetit~$.“-.<52
=’==~. number ~>_:~n~gvz’duafiy:”&alp-a~~on5;”=og:%hat”~:..:.-.<

——. —---

come so late in the process that bas+c program
decisions are no longer open for rev~ew.

Individual actions that are related either
geographically or as logical parts

in a chain

~of contemplated-action.smay be mWe
appropriately .-

-.— ——---. evaluated--ina-single~-progr= statmntlj-~.~uch - -.-.+.-
a statement alsb appears appropriate

in connection ‘-”

with the issuance of rules, regulat~ons,
or other

general criteria to govern the
conduct of a con-

tinuing progr~f or in the development of a new

program that contemplates a n-er of subse~=t
actions. Exaples of such program statemen-

include the Interior Departmat’s stataen~s on
its oil shale progr- and gn its exploitation of

geothemal steam under the Geothemal Steam Act

of 1970. In all of these cases, the progr-

statement has a number of advantages.
It provides

.. an occasion for a more exhaustive consideration

of effects and alternatives than would be

.

●

✌
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practic~le in a statement on an individual action.
. .

It ensures consideration of cumulat~ve ~mpacts
that

might be slighted in a“case-by-cas:
analysls. And

it avoids duplicative reconsiderat~on of basic

policy Westions= The program statement can, of

course, be supplanted or updated as necessary
to accomt for changes in circumstances or publlc

policy and to measure cumulative impacts over tine.
-... - .-..

-

A program statement will

- .-—.
“not-satisfy”th”e-req.l~~e-..

ments-ofiSection 102, however, if -it is superficial

or limited-to-generalities-: Where all siglificat

issues cannot.be anticipated.or ade~ately--~reated
in connection with the progr= as a whole,-.state-
ments of more limited scope will be necessary on
subsequent; individual actions in order to complete

-----

-—.— - —- —
—-— --- ---

___ -.<.- .-

I

_—_.-.——
anaLYs~sG=~_=_ ~- ~T- .=. :... _-s_c..Jan_.....=--

——- -— ---.—...—..—.—._. .--.-= “.- ___- .—--.. .-=—--- -“-----——_.-. _& L-:=-F---.4-.-:--.--”--f-~-—”-’-.”.
‘--;eeI~-””~~~p:~<~r~~ Sta~g~*tst ‘>””-‘;R”eco~~;~-~$~$-~-fi-”+9::.T_. -T-----,_-——-=——=

. ....—-—
‘agencies- --‘:~~-~fi~’d:”~i~.-~~~~~u~”a~~-fi~i’-~~-to,‘i-=”’-’~:

formulating an a~propriate definitic~ of the
scope of the project that is the sub]ect of
the statement. In many cases, broad program

state~mentswill be appropriate, assessing
the environmental effects of a nfier of
_individual actions.ena giv- geogr~PviGal

—..

-area,”&- “~~~~+e-ral~~’’fi~”a~t=~fl”-~JaiQ-e:’SC~le_:‘.>=

program or chain of contemplated projects, or

the environmental implications of research
activities that have reached a stage of
investment or commitment to implementation
likely to restrict later alternatives. Prepara-
tion of program stat~ents in these cases should
be in addition to preparation of subsequent state
ments on major individual actions wherever such
actions have significant environmental impacts
that were not fully evaluated in the program
stat=ment.
.. &

,. 62q.
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Envirmmental Protective Reg’.Jlatory
Activities.

6.

.

Sectim 5(d) of the CEQ guidelines indicates that
certati activities of the Environmental Protect~on

Agen2y do not constitute
“actions” for purposes

of Section 102. A number of agencies have been.
confused by the refereficein this sect~on to
activities “concurred” in by EPA. That reference.

is not meant to permit agencies to avo~d the 102
process merely because the viev~sof the EPA have

soxrteho;~been secured with
respect to enviro~mental -

aspec~ of proposed activities.

Addfional confusion has been created by,re~ent
distiict court decisions, severelyerestr~ctmg the
applicability of ~5(d) with respecc to regulatory
activities taken.by agencies other than t~l.e.E,PAo ___

-_See Xalur v...Resor, 3 ERC 1458 (D.-D”cO--l”g~l~~- ---‘.&~

~.;~ie~d ~CWb-ti% -S3r~@Rt;~-2 “-E.RC-1~-_$J~i~5W-L;.Ag?~)~---—— .-These case5 -~r-&~~_~~ing,app-e+ed,_j_lfi=_a-@~itipn-ue9~s~;:_~j..-..—-- P —- ---:“—”
“~“lative prop~~a~s–~a<~e--beenihtti”ducedseek~~ .=___

Con~cssio~~al clarification of some cf the ~ssues

involved. In t-nisrespect, agencies should be
aware of the testimony given by Chairmm Train on
March 22, 1972 before the Fisheries and Wildlife
Conservation Subcommittee of the House Committee on .-

&-.
----

—+._
.=-

---

—.
-- .

——

b

—.

Mer_t M~ring y~;~=-h~ries:
—.—--. ~ --.-i....-.---::.-“~:..-‘- ----.---- . . -— _--—.- -- .------.- ;,--

There has been some confusion about the
Council’s views on”the Kalur decision
and what clarification of NEPA’s applica-
bility to environmental protective regula-
tory activity is necessary. In my opinion,

the most narrow possible legisla~ive act~ont
addressed only to the water qual~ty pemzt
program, is desirable. With respect to EPA’s

other environmental protective regulatory
activities we are asking EPA to study and’.. .
revise its NEPA procedures to state speclfz-. .-.
tally’v~hat activities and author~t~es.are
included under Section 5(d) of our Gu~delines

and the rationale for such inclusion.

Qq%..
●
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Recommendation #10:
Except for the Water .

Quality pemit Progra’ and ~hose actlv$e~~~-
of the nviromental Protect~on ~9en~Y
mined by EPA and the

CIZQto ~ustlfy inclusion

under Section 5(d) of tileCEQ Guidelines, no

other agency actions
should be considered as

exempted from the re~iraents
of Section 102

under Section 5(d). ---- -,.-.... ---
... .

-- ,—.- .- . .
.—=- - - - -
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